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INSPECTOR  GENERAL 

DEPARTMENT  OF  DEFENSE 
400  ARMY  NAVY  DRIVE 
ARLINGTON.  VIRGINIA  22202-2884 


March  21,  1995 

MEMORANDUM  FOR  DIRECTOR,  SMALL  AND  DISADVANTAGED  BUSINESS 

UTILIZATION 

DIRECTOR,  BALLISTIC  MISSILE  DEFENSE 
ORGANIZATION 

SUBJECT:  Audit  Report  on  the  Small  Business  Innovation  Research  Program  at  the 
Ballistic  Missile  Defense  Organization  (Report  No.  95-153) 


We  are  providing  this  report  for  your  review  and  comments.  The  audit  was 
performed  in  response  to  a  complaint  to  the  DoD  Hotline  regarding  the  implementation 
of  the  Small  Business  Innovation  Research  program  at  the  Ballistic  Missile  Defense 
Organization.  Comments  on  a  draft  of  this  report  were  considered  in  preparing  the 
find  report. 

DoD  Directive  7650.3  requires  that  all  recommendations  be  resolved  promptly. 
The  Director,  Small  and  Disadvantaged  and  Business  Utilization,  is  requested  to 
provide  additional  comments  on  Recommendations  l.b.  and  l.c.  by  May  22,  1995. 
The  Ballistic  Missile  Defense  Organization  comments  were  fully  responsive. 

We  appreciate  the  courtesies  extended  to  the  audit  staff.  If  you  have  questions 
on  this  audit,  please  contact  Mr.  Garold  E.  Stephenson,  Audit  Program  Director,  at 
(703)  604-9332  (DSN  664-9332)  or  Mr.  Henry  F.  Kleinknecht,  Audit  Project 
Manager,  at  (703)  604-9324  (DSN  664-9324).  The  distribution  of  this  report  is  in 
Appendix  F.  The  audit  team  members  are  listed  inside  the  back  cover. 

David  K.  Steensma 
Deputy  Assistant  Inspector  General 
for  Auditing 


Office  of  the  Inspector  General,  DoD 


Report  No.  95-153 

(Project  No.  2CH-5031.03) 


March  21, 1995 


SMALL  BUSINESS  INNOVATION  RESEARCH  PROGRAM 
AT  THE  BALLISTIC  MISSILE  DEFENSE  ORGANIZATION 


EXECUTIVE  StJMMARY 


Introduction.  This  audit  was  performed  in  response  to  a  complaint  to  the  DoD 
Hotline  regarding  implementation  of  the  Small  Business  Innovation  Research  (SBIR) 
program  at  the  Ballistic  Missile  Defense  Organization.  The  complainant  alleged  that 
the  Ballistic  Missile  Defense  Organization  did  not  comply  with  the  SBIR  program 
Phase  I  selection  criteria  published  in  the  DoD  FY  1994  SBIR  Program  Solicitation. 
This  report  was  based  on  our  evaluation  of  Ballistic  Missile  Defense  Organization 
compliance  with  legislation  and  DoD  policy  for  Phase  I  of  the  three  phases  of  the 
SBIR  program.  The  overall  SBIR  program  within  the  Federal  Government  provides 
about  $1  billion  annually  to  small  businesses.  DoD  budgeted  $343  million  in  FY  1994 
for  the  SBIR  program. 

Objectives.  The  audit  objective  was  to  determine  whether  the  Ballistic  Missile  Defense 
Organization  complied  with  legislation  and  DoD  policy  covering  commercial  potential 
requirements  for  Phase  I  of  the  SBIR  program.  To  answer  the  DoD  Hotline  complaint, 
we  determined  whether  the  Ballistic  Missile  Defense  Organization  FY  1994  SBIR 
program  Phase  I  evaluation  criteria  and  other  evaluation  procedures  adequately 
addressed  Phase  I  evaluation  criteria  for  commercial  potential  in  the  DoD  FY  1994 
SBIR  Program  Solicitation.  We  also  reviewed  the  internal  controls  applicable  to  the 
audit  objectives. 

Audit  Results.  The  Ballistic  Missile  Defense  Organization  funded  SBIR  program 
Phase  I  projects  that  did  not  satisfy  the  legislative  requirement  for  commercial  potential 
to  identify  Phase  II  funding  commitments  for  Phase  I  proposals.  As  a  result,  DoD  and 
the  Ballistic  Missile  Defense  Organization  may  be  funding  SBIR  projects  without 
adequate  potential  for  private-sector  commercialization  of  technology  developed 
through  Federal  research  and  development.  We  did  not  substantiate  the  complaint  that 
the  Ballistic  Missile  Defense  Organization  did  not  adequately  address  commercial 
potential  in  evaluating  proposals  for  Phase  I  award.  Details  of  the  DoD  Hotline 
complaint  are  discussed  in  Other  Matters  of  Interest.  Audit  results  are  discussed  in 
Part  II. 

Internal  Controls.  The  Office  of  Small  and  Disadvantaged  Business  Utilization  did 
not  have  procedures  in  place  to  ensure  that  the  DoD  SBIR  program  policy  complied 
with  legislative  guidance.  We  conclude  the  internal  control  weakness  is  material.  See 
Part  I  for  the  internal  controls  reviewed  and  Part  II  for  details  on  the  weakness. 


Potential  Benefits  of  Audit.  Strengthening  internal  controls  for  the  SBIR  program 
will  increase  emphasis  on  commercial  potential  for  SBIR  projects  and  adherence  to 
legislative  requirements.  However,  the  benefits  cannot  be  quantified.  Appendix  D 
summarizes  potential  benefits  from  the  audit. 

Sununary  of  Reconunendations.  We  recommend  that  the  Director,  Small  and 
Disadvantaged  Business  Utilization,  either  revise  the  DoD  SBIR  program  Phase  I 
evaluation  criteria  to  address  commercial  potential,  including  the  requirement  for  the 
existence  of  Phase  n  funding  commitments  from  private-sector  or  non-SBIR  funding 
sources,  or  propose  legislative  changes  to  eliminate  the  requirement.  We  recommend 
that  the  Director,  Small  and  Disadvantaged  Business  Utilization,  obtain  all  appropriate 
coordinations,  including  legal  review,  of  future  DoD  SBIR  program  policy  to  ensure 
compliance  with  statutory  requirements  for  the  SBIR  program.  We  also  recommend 
that  the  Director,  Ballistic  Missile  Defense  Organization,  require  the  Ballistic  Missile 
Defense  Organization  SBIR  program  manager  to  document  Phase  I  program  evaluation 
criteria  used  when  evaluating  SBIR  proposes. 

Management  Comments.  The  Office  of  Small  and  Disadvantaged  Business 
Utilization  stated  that  the  SBIR  legislation  included  a  drafting  error  and  agreed  to 
propose  that  DoD  support  a  technic^  correction  in  the  SBIR  legislation.  The  Ballistic 
Missile  Defense  Organization  agreed  to  document  consideration  of  commercial 
potential  in  review  of  future  SBIR  Phase  I  proposals.  See  Part  II  for  a  summary  of  the 
management  comments  on  the  recommendations  and  Part  IV  for  the  full  text  of 
management  comments. 

Audit  Response.  The  Director,  Small  and  Disadvantaged  Business  Utilization,  did  not 
provide  a  completion  date  for  the  agreement  to  propose  that  DoD  support  a  technical 
correction  in  the  SBIR  legislation  and  did  not  address  internal  control  procedures  to 
ensure  that  the  SBIR  program  policy  complied  with  legislative  guidance.  We  request 
additional  comments  from  the  Director,  Small  and  Disadvantaged  Business  Utilization, 
by  May  22,  1995.  The  Ballistic  Missile  Defense  Organization  comments  on  the 
recommendation  were  fully  responsive. 


11 


Table  of  Contents 


Executive  Summary 
Part  I  -  Introduction 


Background 

Objectives 

Scope  and  Methodology 

Internal  Controls 

Prior  Audits  and  Other  Reviews 


Part  II  -  Finding  and  Recommendations 

Commercial  Potential  Requirements  for  Phase  I 
of  the  Small  Business  Innovation  Research  Program 

Part  III  -  Additional  Information 


Appendix  A. 
Appendix  B. 

Appendix  C. 

Appendix  D. 
Appendix  E. 
Appendix  F. 


Small  Business  Innovation  Research  Program 
Small  Business  Innovation  Research  Program 
Legislation 

Small  Business  Administration  and  DoD  Small  Business 

Innovation  Research  Program  Policies 

Summary  of  Potential  Benefits  Resulting  From  Audit 

Organizations  Visited  or  Contacted 

Report  Distribution 


Part  IV  -  Management  Comments 

Office  of  Small  and  Disadvantaged  Business  Utilization  Comments 
Ballistic  Missile  Defense  Organization  Comments 


i 


2 

3 

3 

4 
4 


8 


14 

16 


18 

20 

21 

22 


24 

31 


This  report  was  prepared  by  the  Contract  Management  Directorate,  Office  of  the 
Assistant  Inspector  General  for  Auditing,  Department  of  Defense. 


Part  I  -  Introduction 


Introduction 


Background 


The  SBIR  Program.  The  SBIR  program  provides  funding  for  the  technological 
innovations  of  small  businesses  working  on  Federal  research  and  development 
projects.  This  funding  brings  cost-effective  research  and  development  expertise 
to  Federal  agencies  and  encourages  entrepreneurs  to  find  new  commercid  uses 
for  Federal  technology  and  innovative  goods  and  services  that  can  be  sold  in 
domestic  and  international  markets. 

The  purpose  of  the  program  is  to  develop  and  stimulate  technological 
innovations  that  meet  the  research  and  development  needs  of  the  Federal 
Government.  The  goal  of  the  SBIR  program  is  to  increase  private-sector 
commerciali2ation  and  utilization  of  the  inventions  developed  by  Federal 
research.  The  SBIR  Program  is  explained  more  fully  in  Appendix  A.  The 
entire  text  of  the  original  SBIR  Program  legislation  and  amendments  are  in 
Appendix  B. 

Small  Business  Administration  and  DoD  SBIR  Program  Policy.  As 
mandated,  the  Small  Business  Administration  developed  an  SBIR  program 
policy  directive  that  DoD  used  to  established  DoD  SBIR  program  policy.  The 
basic  design  of  the  DoD  SBIR  Program  was  in  accordance  with  the  Small 
Business  Administration  SBIR  Policy  Directive.  The  DoD  FY  1994  SBIR 
program  solicitation  94.2  states,  "The  guidelines  presented  in  this  solicitation 
incorporate  and  exploit  the  flexibility  of  the  Small  Business  Administration 
Policy  Directive  to  encourage  proposals  based  on  scientific  and  technical 
approaches  most  likely  to  yield  results  important  to  DoD  and  the  private 
sector."  The  entire  text  of  the  Small  Business  Administration  and  DoD 
evaluation  criteria  for  SBIR  are  in  Appendix  C. 

DoD  Hotline  Complaint.  A  small  business  contractor  submitted  a  DoD 
Hotline  complaint  regarding  BMDO  implementation  of  the  SBIR  program.  The 
complaint  alleged  that  BMDO  failed  to  consider  one  of  the  four  evaluation 
criteria  described  in  section  4.2  of  the  FY  1994  DoD  SBIR  program 
solicitation  94.1.  That  criterion  is  "b.  the  potential  for  commercial 
(Government  or  private  sector)  application  and  the  benefits  expected  to  accrue 
from  this  commercialization." 

The  DoD  Hotline  complaint  was  not  substantiated.  Even  though  BMDO 
evaluation  criteria  for  FY  1994  SBIR  program  Phase  I  proposals  did  not 
specifically  address  the  cited  evaluation  criterion  as  described  in  the  DoD 
FY  1994  SBIR  program  solicitation  94.1,  commercial  potential  was  considered 
in  the  evaluation  and  selection  process  for  Phase  I  awards. 

We  determined,  however,  that  Small  Business  Administration  and  DoD  SBIR 
program  policy  did  not  adequately  cover  legislative  requirements  defining 
commercial  potential  for  SBIR  program  Phase  I  projects.  Results  of  the  audit 
are  in  Part  II. 
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Introduction 


Objectives 


We  conducted  this  audit  in  response  to  a  complaint  to  the  DoD  Hotline  that  the 
Ballistic  Missile  Defense  Organization  (BMDO)  did  not  comply  with  the  Sm^l 
Business  Innovation  Research  (SBIR)  program  Phase  I  selection  criteria 
published  in  the  DoD  FY  1994  SBIR  program  solicitation  94.1. 

The  primary  audit  objective  was  to  determine  whether  BMDO  complied  with 
SBIR  program  Phase  I  legislation  and  DoD  policy  covering  commercial 
potential  for  SBIR  projects.  To  answer  a  complaint  to  the  DoD  Hotline,  we 
determined  whether  the  BMDO  FY  1994  SBIR  program  Phase  I  evaluation 
criteria  and  evaluation  procedures  adequately  addressed  commercial  potential 
criteria  in  the  DoD  FY  1994  SBIR  progr^  solicitation  94. 1 .  We  also  reviewed 
the  internal  controls  applicable  to  the  audit  objective. 


Scope  and  Methodology 


BMDO  SBIR  Program  Riase  I  Proposals.  BMDO  received  about  600  SBIR 
program  Phase  I  proposals  in  response  to  the  DoD  FY  1994  SBIR  program 
solicitation  94.1.  Of  the  600  SBIR  Phase  I  proposals,  BMDO  selected  115  for 
funding,  at  a  cost  of  about  $7  million.  We  judgmentally  selected  10  of  the 
funded  SBIR  program  Phase  I  proposals  for  review. 

SBIR  Program  Legislation  and  Policy.  We  reviewed  the  public  laws 
establishing  and  enhancing  the  SBIR  program  and  the  Small  Business 
Administration,  DoD,  and  BMDO  policy  or  guidance  governing  the 
implementation  of  the  SBIR  program.  We  also  interviewed  Small  Business 
Administration,  DoD,  and  BMDO  officials  responsible  for  implementing  the 
SBIR  program. 

Audit  Period,  Standards,  and  Locations.  This  program  audit  was  made  from 
August  through  November  1994.  The  audit  was  made  in  accordance  with 
auditing  standards  issued  by  the  Comptroller  General  of  the  United  States,  as 
implemented  by  the  Inspector  General,  DoD.  Accordingly,  we  included  tests  of 
internal  controls  considered  necessary.  We  did  not  use  computer-process^  data 
or  statistical  sampling  procedures  to  conduct  this  audit.  Organizations  visited  or 
contacted  are  listed  in  Appendix  E. 
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Introduction 


Internal  Controls 


Internal  Controls  Reviewed.  We  reviewed  internal  controls  at  the  Office  of 
Small  and  Disadvantaged  Business  Utilization  to  verify  that  DoD  SBIR  program 
policy  complied  with  significant  legislated  requirements  applicable  to  the  SBIR 
program. 

Adequacy  of  Internal  Controls.  The  audit  identified  a  material  internal 
control  weakness  as  defined  by  DoD  Directive  5010.38,  "Internal  Management 
Control  Program,"  April  14,  1987.  Internal  controls  for  the  SBIR  program 
were  not  adequate  to  ensure  that  DoD  SBIR  program  policy  complied  with 
significant  legislated  requirements.  Management's  self-evaluation  of  its  internal 
controls  did  not  address  appropriate  coordinations  of  SBIR  program  policy, 
including  legal  review,  to  ensure  compliance  with  legislative  requirements. 
Recommendation  l.c.,  if  implemented,  will  correct  the  weakness.  The  benefits 
from  correcting  the  internal  control  weakness  are  nonmonetary.  See 
Appendix  D  for  the  nonmonetary  benefits  resulting  from  the  audit.  A  copy  of 
the  report  will  be  provided  to  the  senior  official  responsible  for  internal  controls 
in  the  Office  of  the  Under  Secretary  of  Defense  for  Acquisition  and 
Technology. 


Prior  Audits  and  Other  Reviews 


General  Accounting  Office  Report  No.  GAO/RECD-92-37  (OSD  Case 
No.  8853-A),  "Small  Business  Innovation  Research  Shows  Success  but  Can  be 
Strengthened,"  March  30,  1992,  states  that,  even  though  many  SBIR  projects 
have  not  yet  had  sufficient  time  to  achieve  their  full  commercial  potential,  the 
program  is  showing  success  in  Phase  III  activity.  As  of  July  1991,  the  program 
generated  about  $1.1  billion  in  Phase  III  s^es  and  additional  funding  for 
technical  development,  two  key  indicators  of  the  program's  commercial  trends. 
In  addition,  as  much  as  $3  billion  more  was  expected  to  be  generated  by  the  end 
of  1993.  The  majority  of  this  Phase  III  activity  occurred  in  the  private  sector, 
showing  a  trend  toward  one  of  the  program's  goals:  increasing  private-sector 
commercialization . 

However,  the  major  Federal  SBIR  agencies  differ  in  their  responses  to  the  goal 
of  private-sector  commercialization,  as  shown  by  their  wide  variation  in  average 
sales  per  project.  Average  sales  per  project  ranged  from  a  low  of  $161,000  for 
the  National  Aeronautics  and  Space  Administration  to  a  high  of  $677,000  for 
the  Department  of  Health  and  Human  Services.  Another  difference  in  the 
commercialization  goal  is  that  the  percentage  of  project  sales  to  the  private 
sector  ranged  from  a  low  of  40  percent  for  DoD  to  a  high  of  92  percent  for  the 
Department  of  Health  and  Human  Services.  The  General  Accounting  Office 
made  no  recommendations  but  states,  under  Matters  for  Congressional 
Consideration: 
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Introduction 


To  further  the  goal  of  increasing  private-sector  commercialization,  the 
Congress  may  want  to  consider  whether  DoD  should  place  greater 
Amphasig  on  commercialization  through  such  means  as  identifying  and 
selecting  dual-use  technologies  for  SBIR  awards. 

DoD  objected  to  the  comparison  of  DoD's  commercialization  results  with  those 
of  other  agencies  because  of  major  differences  in  agency  mission  that  affect 
commercialization . 
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Part  II  -  Finding  and  Recommendations 


Commercial  Potential  Requirements  for 
Phase  I  of  the  Small  Business  Innovation 
Research  Program 

BMDO  funded  SBIR  program  Phase  I  projects  that  did  not  satisfy 
legislative  requirements  for  commercial  potential  to  identify  Phase  n 
funding  commitments  from  private-sector  or  non-SBIR  funding  sources. 
This  inappropriate  funding  occurred  because  the  Small  Business 
Administration  and  DoD  did  not  issue  policy  for  the  SBIR  program  that 
adequately  addressed  commercial  potential  requirements  legislated  for 
Phase  I  of  the  SBIR  program  and  because  no  internal  controls  required 
coordination  to  ensure  compliance  with  legislated  SBIR  requirements.  In 
addition,  BMDO  did  not  document  that  it  used  the  evaluation  criteria 
that  DoD  established  for  SBIR  program  Phase  I  projects.  As  a  result, 
DoD  and  BMDO  may  be  funding  SBIR  projects  that  do  not  meet  the 
primary  goal  of  the  SBIR  program,  which  is  to  fund  projects  that  have 
adequate  potential  for  private-sector  commercialization. 


Legislative  Requirements  for  Commercial  Potential 


We  reviewed  10  SBIR  program  Phase  I  proposals  that  BMDO  funded. 
Although  most  proposals  identified  some  commercial  potential,  none  of  the 
proposes  identified  Phase  II  funding  commitments  from  private-sector  or  non- 
SBIR  funding  sources  as  required  by  Public  Law  102-564.  Two  of  the 
10  proposals  did  identify  private-sector  companies  that  expressed  interest  in  the 
technologies  being  developed  but,  again,  the  proposals  did  not  identify  any 
private-sector  or  non-SBIR  funding  commitments. 

The  table  shows  whether  the  SBIR  proposals  identified  potential  commercial 
applications  and  whether  the  SBIR  proposals  identified  the  existence  of  Phase  II 
funding  commitments  from  private-sector  or  non-SBIR  funding  sources. 
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Commercial  Potential  Requirements  for  Phase  I  of  the  Small  Business  Innovation 

Research  Program 


Commercial  Potential  Identified  for  SBIR  Phase  I  Projects 


SBIR  Proposal 
Reviewed 

Potential 

Commercial  Application 
Identified  in  Proposal 

Existence  of 

Phase  II  Funding 
Commitments  from  Private-Sector 
or  Non-SBIR  Fundins  Sources 

1 

Yes 

No 

2 

Yes 

No 

3 

Yes 

No 

4 

Yes 

No 

5 

Yes 

No 

6 

No 

No 

7 

Yes 

No 

8 

Yes 

No 

9 

Yes 

No 

10 

Yes 

No 

Adherence  of  Program  Policy  and  Guidance  to 
SBIR  Legislation 


Legislation.  Public  Law  97-219  established  and  defined  the  SBIR  program. 
Public  Law  102-564  amends  and  redefines  the  SBIR  program,  placing 
significantly  more  emphasis  on  commercial  potential  for  SBIR  projects.  The 
increased  emphasis  on  commercial  potential  includes  a  Phase  I  requirement  for 
the  existence  of  Phase  11  funding  commitments  from  private-sector  or  non-SBIR 
funding  sources. 

Small  Business  Administration  and  DoD  SBIR  Program  Policy.  Based  on 
the  public  laws,  the  Small  Business  Administration  developed  an  SBIR  program 
policy  directive  that  DoD  used  to  established  DoD  SBIR  program  policy. 

Both  the  Small  Business  Administration  policy  and  the  DoD  policy  include 
evaluation  criteria  for  SBIR  program  Phase  I  projects.  However,  the 
legislation.  Small  Business  Administration  evaluation  criteria,  and  DoD 
evaluation  criteria  for  the  SBIR  program  each  place  different  degrees  of 
emphasis  on  evaluating  commercial  potential  for  SBIR  projects. 

Requirements  Not  in  Small  Business  Administration  or  DoD  SBIR  Program 
Evaluation  Criteria.  Neither  the  Small  Business  Administration  nor  the  DoD 
SBIR  program  Phase  I  evaluation  criteria  require  the  existence  of  Phase  11 
funding  commitments  from  private-sector  or  non-SBIR  funding  sources  for 
SBIR  program  Phase  I  projects,  as  required  by  public  law.  As  a  result,  SBIR 
program  administrators  and  participants  may  not  have  implemented  the  SBIR 
program  as  legislated.  The  DoD  SBIR  program  policy  should  address  the  SBIR 
program  Phase  I  commercial  potential  requirement  defined  in  Public 
Law  102-564  that  requires  the  existence  of  Phase  11  funding  commitments  from 
private-sector  or  non-SBIR  funding  sources. 


9 


Commercial  Potential  Requirements  for  Phase  I  of  the  Small  Business  Innovation 
Research  Program 


Adequacy  of  DoD  Internal  Controls  Over  SBIR  Program  Policy.  Because 
DoD  did  not  have  internal  controls  that  require  appropriate  coordinations, 
including  legal  reviews,  DoD  had  no  assurance  that  SBIR  policy  complied  with 
legislative  requirements. 

Documentation  of  BMDO  SBIR  Program  Evaluation  Criteria.  BMDO  used 
the  DoD  SBIR  program  Phase  I  evaluation  criteria  to  establish  the  BMDO  SBIR 
program  Phase  I  evaluation  criteria.  However,  the  BMDO  evaluation  criteria 
are  more  vague  than  the  DoD  evaluation  criteria  and  do  not  directly  mention 
any  commercial  potential,  as  required  by  public  law.  The  program  manager  for 
the  BMDO  SBIR  program  stated  that  commercial  potential  is  considered  for 
each  proposal  considered  for  Phase  I  funding  award.  The  evaluators  of  the 
proposals  discuss  commercial  potential  during  the  selection  process;  however, 
the  BMDO  SBIR  program  manager  does  not  document  these  discussions.  As  a 
result,  consideration  of  commercial  potential  is  not  available  for  any  review. 

Small  Business  Administration,  DoD,  and  BMDO  Interpretation  of  the 
SBIR  Program  Legislation.  Smidl  Business  Administration,  DoD,  and  BMDO 
representatives  for  the  SBIR  program  stated  the  intent  of  Public  Law  102-564 
was  not  to  require  SBIR  program  Phase  I  proposals  to  identify  Phase  II  funding 
commitments  from  private-sector  or  non-SBIR  funding  sources.  The  SBIR 
program  representatives  stated  the  scientific  and  technical  ideas  for  SBIR 
program  Phase  I  proposals  were  so  innovative  that  the  requirement  for  Phase  II 
private-sector  or  non-SBIR  funding  commitments  was  unreasonable  and  would 
severely  hinder  the  SBIR  program. 

SBIR  program  representatives  should  propose  legislative  changes  to  the  SBIR 
program  if  they  believe  the  legislation  does  not  intend  to  require  the  existence  of 
Phase  II  funding  commitments  from  private-sector  or  non-SBIR  funding  sources 
to  demonstrate  commercial  potential  for  SBIR  Phase  I  projects. 


Meeting  the  Primary  Goal  of  the  SBIR  Program 


Legislative  History  for  SBIR  Program.  The  SBIR  program  purpose  is  to  fund 
innovative  proposals  that  have  clear  market  potential,  not  to  provide  hand-outs 
to  small  businesses.  The  SBIR  goal  is  designed  to  provide  sm^  businesses  with 
research  and  development  s^  money  to  encourage  additional  private 
investment  in  the  small  businesses.  The  SBIR  program  legislation  facilitates  the 
ability  of  small  businesses  to  attract  venture  capital  as  well  as  other  financial 
commitments  from  the  private  sector. 

SBIR  Program  Goal  for  Private-Sector  Commercialization.  One  purpose  of 
Public  Law  102-564  is  to  "emphasize  the  program's  goal  of  increasing  private- 
sector  commercialization  of  technology  developed  through  Federal  research  and 
development."  However,  without  appropriate  guidance  from  the  Small  Business 
Administration,  DoD,  and  BMDO,  the  SBIR  program  may  not  achieve  the 
intended  results. 
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Commercial  Potential  Requirements  for  Phase  I  of  the  Small  Business  Innovation 

Research  Program 


Recommendations,  Management  Comments,  and  Audit 
Response 


1.  We  recommend  that  the  Director,  Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Under  Secretary  of  Defense  for  Acquisition  and 
Technology: 

a.  Revise  the  DoD  Small  Business  Innovation  Research  Program 
Phase  I  evaluation  criteria  to  more  fully  address  commercial  potential, 
including  a  requirement  for  the  existence  of  Phase  n  funding  commitments 
from  private-sector  or  non-SBIR  funding  sources,  or 

b.  Propose  legislative  changes  to  eliminate  the  Small  Business 
Innovation  Research  program  Phase  I  requirement  for  commercial 
potential  that  includes  existence  of  Phase  n  funding  commitments  from 
private-sector  or  non-SBIR  funding  sources. 

c.  Obtain  all  appropriate  coordinations,  including  legal  review,  of 
future  DoD  Small  Business  Innovation  Research  program  policy  to  ensure 
compliance  vdth  legislative  requirements  for  the  Small  Business  Innovation 
Research  program. 

Management  Comments.  The  Office  of  Small  and  Disadvantaged  Business 
Utilization  concurred  with  recommendation  l.b.  and  stated  its  office  will 
propose  that  DoD  support  a  technical  correction  to  the  SBIR  program  legislation 
that  corrects  the  mistaken  paragraph  referenced  in  Section  103(a).  For  the  fuU 
text  of  management  comments,  see  Part  JV. 

Audit  Response.  The  Office  of  Small  and  Disadvantaged  Business  Utilization 
comments  did  not  provide  a  completion  date  for  the  proposed  technical 
correction  to  the  SBIR  program  legislation  and  did  not  address  internal  controls 
to  ensure  that  DoD  SBIR  program  policy  complies  with  legislative  requirements 
for  the  SBIR  program.  We  request  the  Office  of  Small  and  Disadvantaged 
Business  Utilization  comment  on  the  final  report. 

2.  We  recommend  that  the  Director,  Ballistic  iVfcsile  Defense 
Organization,  require  the  Ballistic  Missile  Defense  Organization's  Small 
Business  Innovation  Research  program  manager  to  formally  document  that 
the  DoD  Small  Business  Innovation  Research  program  evaluation  criteria 
are  used  to  evaluate  Small  Business  Innovation  Research  proposals. 

Management  Comments.  BMDO  concurred  with  the  recommendation  to 
document  consideration  of  commercial  potential.  BMDO  implemented  the 
recommendation  as  of  February  13,  1995,  by  adding  a  question  regarding  the 
existence  of  commercial  potential  to  the  SBIR  proposal  evaluation.  For  the  full 
text  of  management  comments,  see  Part  IV. 
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Part  in  -  Additional  Information 


Appendix  A.  Small  Business  Innovation 

Research  Program 


Three  Phases  of  the  SBIR  Program.  Public  Law  97-219,  "Small  Business 
Innovation  Development  Act  of  1982,"  July  22,  1982,  mandated  that  the  SBIR 
program  be  administered  in  three  phases.  Phases  I  and  11  are  intended  to 
determine  and  develop  the  scientific  and  technical  merit  and  feasibility  of  ideas 
that  appear  to  have  commercial  potential.  Phase  I  provides  up  to  6  months  and 
$100,000  for  the  company  to  explore  the  viability  and  feasibility  of  the 
proposed  idea.  Phase  II  provides  up  to  2  years  and  allots  $750,000  to  the 
company  to  further  develop  the  idea  to  meet  program  needs.  Completion  of  the 
total  research  and  development  requirement  is  not  necessary  at  the  end  of 
Phase  n  and,  rather,  extends  through  Phase  HI.  Phase  III  is  a  follow-on  stage, 
in  which  the  completion  and  commercial  application  of  a  technology  is  funded 
with  non-Federal  or  non-SBIR  Federal  funds. 

The  table  shows  the  funding  and  time  period  associated  with  each  phase  of  the 
SBIR  Program  according  to  Public  Laws  97-219  and  102-564. 


Three  Phases  of  the  SBIR  Program 


Phase 

Threshold 

Time 

Period 

Stage 

Legislative 

Requirement 

I 

$100,000 

6  months 

Concept  exploration  for 
viability  and  feasibility 

Phase  II  funding 
commitment  required 
from  private-sector  or 
non-SBIR  funding 
sources. 

n 

$750,000 

2  years 

Prototype  and  further 
testing  of  viability 
and  feasibility 

Phase  in  funding 
commitment  required 
from  private-sector  or 
non-SBDR.  funding 
sources. 

m 

Determined 

by 

commitments 

received 

Determined 

by 

contracts 

made 

Completion  of  testing/ 
application  and/or 
manufacturing  within 
public  or  private  sectors 

Funding  required 
solely  by  non-Federal 
or  non-SBIR  sources. 

The  overall  SBIR  program  within  the  Federal  Government  provides  about 
$1  billion  annually  to  small  businesses.  DoD  budgeted  $343  million  in 
FY  1994  for  the  SBIR  program. 

Responsibility  for  Coordination  of  the  SBIR  Program.  The  Small  Business 
Administration  has  responsibility  for  coordinating  the  SBIR  program  within  the 
Federal  Government. 

Policies  Governing  the  SBIR  Program.  Federal  law,  the  Small  Business 
Administration,  and  each  appropriate  DoD  organization  issue  policies  governing 
the  SBIR  program.  The  Small  Business  Administration  and  DoD  policies  each 
reflect  the  Federal  guidance  slightly  differently.  The  following  discusses  the 
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Appendix  A.  SmaU  Business  Innovation  Research  Program 


original  and  amended  legislation,  the  Small  Business  Administration  policy,  the 
DoD  policy,  and  the  BMDO  guidance  for  Phase  I  of  the  SBIR  program,  with 
emphasis  added  to  the  areas  that  address  commercial  potential. 

Original  SBIR  Program  Legislation.  Public  Law  97-219  established  the  SBIR 
program.  The  legislation  states  that  Phase  I  aw^ds  will  be  made  based, 
".  .  .  insofar  as  possible,  on  the  scientific  and  technical  merit  and  feasibility  of 
ideas  submitted  pursuant  to  SBIR  program  Solicitations." 

SBIR  Program  Amendments.  Public  Law  102-564,  "Small  Business  Research 
and  Development  Enhancement  Act  of  1992,"  October  28,  1992,  amends  and 
redefines  the  SBIR  program,  placing  significantly  more  emphasis  on  commercial 
potential  for  SBIR  projects.  The  increased  emphasis  on  commercial  potential 
includes  a  requirement  that  a  Phase  11  funding  commitment  from  private-sector 
or  non-SBIR  funding  sources  has  to  exist  in  Phase  1.  Public  Law  102-564 
reads: 


(4)  the  term  "Small  Business  Innovation  Research  Program"  or 
"SBIR"  means  a  program  under  which  a  portion  of  a  Federal 
agency's  research  or  research  and  development  effort  is  reserved  for 
award  to  small  business  concerns  through  a  umform  process  having- 

(A)  a  first  phase  for  determining,  insofar  as  possible,  the 
scientific  and  technical  merit  and  feasibility  of  ideas  that  appear  to 
have  commercial  potential,  as  described  in  subparagraph  (B)(ii) 
submitted  pursuant  to  SBIR  program  solicitations; 

(B)  a  second  phase,  to  further  develop  proposals  which  meet 
particular  programs  needs,  in  which  awards  shall  be  made  based  on 
the  scientific  and  technical  merit  and  feasibility  of  the  proposals,  as 
evidenced  by  the  first  phase,  considering,  among  other  things,  the 
proposal's  commercial  potential,  as  evidenced  by- 


(ii)  the  existence  of  second  phase  funding 
commitments  from  private  sector  or  non-SBIR  funding  sources. 
[emphasis  added] 
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Appendix  B.  Small  Business  Innovation  Research 

Program  Legislation 


Public  Law  97-219,  "Small  Business  Innovation  Development 
Act  of  1982,"  July  22,  1982 


Public  Law  97-219  established  and  defined  the  SBIR  Program.  SBIR  is  a 
program  under  which  a  portion  of  a  Federal  agency's  research  or  research  and 
development  funding  is  reserved  for  award  to  small  business  concerns  through  a 
uniform  process  having: 

(A)  a  first  phase  for  determining,  insofar  as  possible,  the 
scientific  and  technical  merit  and  feasibility  of  ideas  submitted 
pursuant  to  SBIR  program  Solicitations;  [emphasis  added] 

(B)  a  second  phase  to  further  develop  the  proposed  ideas  to  meet 
the  particular  program  needs,  the  awarding  of  which  shall  take  into 
consideration  the  scientific  and  technical  merit  and  feasibility 
evidenced  by  the  first  phase  and,  where  two  or  more  proposals  are 
evaluated  as  being  of  approximately  equal  scientific  and  technical 
merit  and  feasibility,  special  consideration  shall  be  given  to  those 
proposals  that  have  demonstrated  third  phase,  non-Federal  capital 
commitments;  and 

(C)  where  appropriate,  a  third  phase  in  which  non-federal  capital 
pursues  commercial  applications  of  the  research  or  research  and 
development  and  which  may  involve  follow-on  non-SBIR  funded 
production  contracts  with  a  Federal  agency  for  products  or  processes 
intended  for  use  by  the  United  States  Government; 


Public  Law  102-564,  "Small  Business  Research  and 
Development  Enhancement  Act  of  1992,"  October  28,  1992 


Public  Law  102-564  amends  and  redefines  the  SBIR  program.  The  Public  Law 
reads: 


(4)  the  term  "Small  Business  Innovation  Research  Program"  or 
"SBIR"  means  a  program  under  which  a  portion  of  a  Federal  agency's 
research  or  research  and  development  effort  is  reserved  for  award  to 
small  business  concerns  through  a  miiform  process  having- 

(A)  a  first  phase  for  determining,  insofar  as  possible,  the 
scientific  and  technical  merit  and  feasibility  of  ideas  that  appear  to 
have  commercial  potential,  as  described  in  subparagraph  (B)(ii) 
submitted  pursuant  to  SBIR  program  solicitations;  [emphasis  added] 
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Appendix  B.  SmaU  Business  Innovation  Research  Program  Legislation 


(B)  a  second  phase,  to  further  develop  proposals  which  meet 
particular  programs  needs,  in  which  awards  shall  be  made  based  on 
the  scientific  and  technical  merit  and  feasibility  of  the  proposals,  as 
evidenced  by  the  first  phase,  considering,  among  other  things,  the 
proposal’s  commercial  potential,  as  evidenced  by- 

(i)  the  small  business  concern’s  record  of  successfully 
commercializing  SBIR  or  other  research; 

(ii)  the  existence  of  second  phase  funding  commitments  from 
private  sector  or  non-SBIR  funding  sources;  [emphasis  added] 

(iii)  the  existence  of  third  phase,  follow-on  commitments  for 
the  subject  of  the  research;  and 

(iv)  the  presence  of  other  indicators  of  commercial  potential 
of  the  idea;  and 

(C)  where  appropriate,  a  third  phase- 

(i)  in  which  commercial  applications  of  SBIR-fimded 
research  or  research  and  development  are  funded  by  non-Federal 
sources  of  capital  or,  for  products  or  services  intended  for  use  by  the 
Federal  Government,  by  follow-on  non-SBIR  Federal  funding  awards; 
and 


(ii)  for  which  awards  from  non-SBIR  Federal  funding 
sources  are  used  for  the  continuation  of  research  or  research  and 
development  that  has  been  competitively  selected  using  peer  review  or 
scientific  review  criteria. 
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Appendix  C.  Small  Business  Administration  and 

DoD  Small  Business  Innovation 
Research  Program  Policies 


Policy  Directives.  The  Small  Business  Administration  "SBIR  Program  Policy 
Directive,"  January  26,  1993,  revises  the  existing  policy  to  reflect  new  statutory 
requirements  and  comments  received  fi-om  members  of  Congress,  the  public, 
participating  agencies,  associations,  and  small  business  concerns.  The  directive 
provides  guidance  to  participating  Federal  agencies  for  the  general  conduct  of 
their  SBIR  programs.  Section  IV,  "Method  of  Selection  and  Evaluation 
Criteria,"  paragraph  (B),  "Evaluation  Criteria,"  of  the  directive  provides  that 
each  agency  in  its  ev^uation  process  shall  develop  a  standardized  method  that 
will  consider,  among  other  things,  the  "...  commercial  benefits  that  may  be 
derived  from  the  research." 

DoD  Policy.  In  addressing  commercial  potential,  the  DoD  "SBIR  Program 
Policy  Letter,"  April  1,  1994,  and  the  FY  1994  DoD  SBIR  program  solicitation 
94.1,  section  4.2,  "Evaluation  Criteria  -  Phase  I,"  requires  the  evaluator  to 
consider  "the  potential  for  commercial  (Government  or  private  sector) 
application  and  benefits  expected  to  accrue  from  this  commerci^ization"  when 
selecting  proposals  for  award. 

BMDO  Guidance.  BMDO  established  its  own  evaluation  criteria  for  FY  1994 
SBIR  program  Phase  I  proposals.  The  evaluation  criteria  are: 

How  good  is  the  science  or  engineering? 

How  is  the  Innovation  exciting? 


Are  the  PI  [principal  investigators]  and  firm  qualified? 

How  will  BMDO  benefit  after  Phase  2? 

How  will  Phase  1  get  BMDO  to  a  Phase  2  decision? 

Small  Business  Administration  Policy.  Section  IV,  "Method  of  Selection  and 
Evaluation  Criteria,"  paragraph  (B)  "Evaluation  Criteria,"  of  the  Small  Business 
Administration  "SBIR  Program  Policy  Directive,"  January  26,  1993,  provides 
that  each  agency,  in  its  evduation  process,  shall  develop  a  standardized  method 
that  will  consider,  as  a  minimum,  the  following  factors  for  Phase  I: 

a.  The  technical  approach  and  the  anticipated  agency  and  commercial 
benefits  that  may  be  derived  from  the  research,  [emphasis  added] 

b.  The  adequacy  of  the  proposed  effort  and  its  relationship  to  the 
fulfillment  of  requirements  of  the  research  topic  or  subtopics. 

c.  The  soundness  and  technical  merit  of  the  proposed  approach  and 
its  incremental  progress  toward  topic  or  subtopic  solution. 
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Research  Program 


d.  Qualifications  of  the  proposed  principal/key  investigators 
supporting  staff  and  consultants. 

DoD  PoUcy.  DoD  "SBIR  Program  Policy  Letter,"  April  1,  1994,  the 
FY  1994  DoD  SBIR  program  solicitation  section  4.2,  "Evaluation  Criteria  - 
Phase  I,"  state  that  the  following  factors  should  be  considered  when  selecting 
SBIR  proposals. 

a)  The  soundness  and  technical  merit  of  the  proposed  approach  and 
its  incremental  progress  toward  topic  or  subtopic  solution. 

b)  The  potential  for  commercial  (Government  or  private  sector) 
application  and  the  benefits  expected  to  accrue  from  this 
commercialization,  [emphasis  added] 

c)  The  adequacy  of  proposed  effort  for  fulfillment  of  requirements  of 
the  research  topic. 

d)  The  qualification  of  proposed  principal/key  investigators 
supporting  staff  and  consultants.  Qualification  include  not  oidy  the 
ability  to  perform  the  research  and  development  but  also  the  ability  to 
commercialize  the  results. 
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Appendix  D 


Recommendation 

Reference 


l.a. 


Lb. 


l.c. 


2. 


Summary  of  Potential  Benefits 
Resulting  From  Audit 


Description  of  Benefit  Type  of  Benefit 


Compliance  with  Regulations  or  Laws.  Nonmonetary. 
Requires  DoD  to  increase  emphasis  on 
commercial  potential  for  SBIR 
program  Phase  I  projects  as  required 
by  Public  Law  102-564. 

Compliance  with  Regulations  or  Laws.  Nonmonetary. 
Proposes  legislative  changes  to  the 
SBIR  program  if  compliance  with 
Recommendation  l.a.  is  not  possible. 


Internal  Controls.  Requires  Nonmonetary. 

coordination,  including  legal  review, 

of  future  DoD  SBIR  program  policy  to 

ensure  compliance  with  SBIR  program 

legislation. 


Compliance  with  Regulations  or  Laws.  Nonmonetary. 
Requires  the  BMDO  SBIR  program 
manager  to  document  that  DoD  SBIR 
program  evaluation  criteria  are  used. 
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Appendix  E.  Organizations  Visited  or  Contacted 


Office  of  the  Secretary  of  Defense 

Office  of  Small  and  Disadvantaged  Business  Utilization,  Washington,  DC 

Defense  Organization 

Ballistic  Missile  Defense  Organization,  Washington,  DC 

Non-Defense  Federal  Organization 

Small  Business  Administration,  Washington,  DC 

Non-Government  Organization 

The  Analytix  Group,  Houston,  TX 
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Appendix  F.  Report  Distribution 


Office  of  the  Secretary  of  Defense 

Under  Secretary  of  Defense  for  Acquisition  and  Technology 
Deputy  Under  Secretary  of  Defense  (Acquisition  Reform) 
Assistant  to  the  Secret^  of  Defense  (Public  Affairs) 
Director,  Small  and  Disadvantaged  Business  Utilization 


Defense  Organizations 

Director,  Ballistic  Missile  Defense  Organization 

Director,  Defense  Contract  Audit  Agency 

Director,  Defense  Logistics  Agency 

Director,  National  Security  Agency 

Inspector  General,  Central  Imagery  Office 

Inspector  General,  National  Security  Agency 

Director,  Defense  Logistics  Studies  Information  Exchange 


Non-Defense  Federal  Organizations 

Office  of  Management  and  Budget 
Small  Business  Administration 

Technical  Information  Center,  National  Security  and  International  Affairs  Division, 
General  Accounting  Office 

Chairman  and  Ranking  Minority  Member  of  each  of  the  following  Congressional 
Committees  and  Subcommittees: 

Senate  Committee  on  Appropriations 

Senate  Subcommittee  on  Defense,  Committee  on  Appropriations 
Senate  Committee  on  Armed  Services 
Senate  Committee  on  Governmental  Affairs 
House  Committee  on  Appropriations 

House  Subcommittee  on  National  Security,  Committee  on  Appropriations 
House  Committee  on  Government  Reform  and  Oversight 
House  Subcommittee  on  National  Security,  International  Affairs,  and  Criminal 
Justice,  Committee  on  Government  Reform  and  Oversight 
House  Committee  on  National  Security 
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Part  rv  -  Management  Comments 


OfHce  of  Small  and  Disadvantaged  Business 
Utilization  Comments 


OFnCE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 

3000  DEFENSE  PENTAGON 
WASHINGTON  DC  20301-3000 

k9  FEB  199? 


MEMORANDUM  FOR  DIRECTOR,  CONTRACT  MANAGEMENT  DIRECTORATE, 
OFFICE  OF  THE  INSPECTOR  GENERAL 

SUBJECT:  Response  to  Audit  Report  on  the  Small  Business 
Innovation  Resecurch  (SBIR)  Program 


Thank  you  for  asking  our  office  to  comment  on  yo\ir  recent 
report  on  the  SBIR  program.  The  report  has  highlighted  a 
technical  correction  that  is  needed  in  the  SBIR  legislation. 

The  report  cites  a  provision  in  Section  103  (a)  of  the  1992 
SBIR  legislation  (Public  Law  102-564)  as  directing  the  SBIR 
program  to  require,  in  phase  I  SBIR  proposals,  a  phase  II  f\inding 
commitment  from  private-sector  or  non- SBIR  f\mding  sources.  We 
were  surprised  to  leam,  through  your  report,  of  the  existence  of 
this  provision,  given  that  it  had  never  been  discussed  during 
Congressional  deliberations  on  the  legislation  or  during 
in^lementation  of  the  legislation  by  the  Small  Business 
Administration  and  the  ten  federal  agencies  other  than  DoD  which 
participate  in  the  SBIR  program.  We  also  discussed  the  provision 
with  the  lead  staffer  on  the  1992  SBIR  legislation  for  the  House 
Committee  on  Small  Business,  who  now  works  here  in  the  Office  of 
the  Secretary  of  Defense.  He  e3q>ressed  as  much  surprise  at  the 
provision's  existence  as  we  did. 

It  turns  out  that  the  provision  can  be  traced  to  a 
relatively  single  error  in  the  drafting  of  Section  103  (a)  of  the 
legislation,  involving  a  mistaken  paragraph  reference,  as 
follows : 

(1)  As  shown  at  Tab  A,  the  House-passed  version  of  the 
SBIR  legislation,  H.R.  4400,  provided  that  phase  I  SBIR 
projects  are  to  “determine,  insofar  as  possible,  the 
scientific  eind  technical  merit  and  feasibility  of  ideas 
that  appear  to  have  commercial  potential  (as  described 
in  subparagraph  (C) )  .  .  .  . "  Subparagraph  C  refers 
generally  to  phase  III,  in  which  private  sector  or  non- 
SBIR  federal  funds  develop  the  SBIR  research  into  an 
actual  product  for  sale  on  commercial  and/or  government 
markets.  No  mention  is  made  of  requiring  phase  II 
funding  commitments  in  phase  I  proposals. 

(2)  The  Senate,  in  drafting  its  version  of  the  SBIR 
legislation,  S.  2941,  worked  off  the  House-passed  bill, 
in  many  cases  making  minor  clarifying  revisions.  One 
such  revision  was  to  shift  the  paragraph  reference  in 
the  phase  I  language,  as  follows:  phase  I  SBIR 
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projects  are  to  ■determine,  insofar  as  possible,  the 
scientific  and  technical  merit  and  feasibility  of  ideas 
that  appear  to  have  commercial  potential,  as  described 
in  sxibparagraph  (B)  (ii) . "  [our  enphasis]  As  shown  at 
Tab  A,  subparagraph  (B)  (ii)  in  the  House  bill  described 
the  four  "factors  relating  to  commercial  potential  of 
the  idea"  which  should  be  "taken  into  consideration"  in 
making  phase  II  awards. 

(3)  Unfortunately,  as  seen  at  Tab  B,  the  Senate  also 
renximbered  the  paragraphs  in  this  section,  so  that 
B(ii)  in  the  Senate  bill  (which  ultimately  was  enacted) 
now  mistakenly  refers  only  to  the  second  of  the  four 
factors  relating  to  commercial  potential  — namely, 

"the  existence  of  second  phase  funding  commitments  from 
private  sector  or  non-SBIR  f  \mding  sources  - " 

That  this  is  a  drafting  error,  as  described,  is  made  clear 
in  the  report  Icuiguage  and  floor  statements  on  H.R.  4400  and  S. 
2941,  shown  at  Tab  C.  Nowhere  in  this  language  is  it 
contemplated  that  phase  I  proposals  would  be  reguired  to  contain 
phase  II  fxmding  commitments.  Rather,  this  language  indicates 
that  Section  103(a)  was,  more  generally,  intended  to  make 
commercial  potential  a  factor  in  the  phase  I  evaluation  process, 
and  that  phase  II  fxmding  commitments  are  just  one  type  of 
evidence  of  commercial  potential  that  SBIR  evaluators  may  look 
to: 

(Senate  Section-By- Sect ion  Analysis  of  S.  2941:) 

"Subsection  (a)  —  This  subsection  adds  ’commercial 
potential*  as  a  consideration  in  the  proposal  process. 

SBIR  evaluators  may  look  to  the  following  as  evidence 
of  commercial  potential: 

(1)  the  small  business*  record  of  successfully 
commercializing  SBIR  or  other  research; 

(2)  the  existence  of  Phase  II  funding 
commitments  from  private  sector  or  non-SBIR 
Federal  fxmding  sources; 

(3)  the  existence  of  Phase  III  follow-on 
commitments,  which  may  be  f\anding  commitments 
or  other  types  of  substantial  commitments, 

i .  e . ,  production  agreements ;  and 

(4)  such  other  indicators  of  commercial 
potential  as  may  be  appropriate . " 

(The  Senate  language  makes  no  distinction 
between  the  phase  I  and  phase  II  evaluation 
process . ) 
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{House  report  language  on  H.R.  4400:)  "Section  4(a) 
would  require  that  phase  I  proposals  meet  a  minimum 
standard  of  appearance  of  commercial  potential  before 
they  are  evaluated  on  the  basis  of  scientific  and 
technical  merit.  Current  law,  by  contrcist,  does  not 
require  the  agencies  to  consider  commercicd  potential 
in  evaluating  phase  I  proposals .  * 

As  noted  in  your  report,  DoD  has  undertaken  a  ntmber  of 
measures  to  ensure  that  commercial  i>otential  is  given  serious 
consideration  in  the  phase  I  and  phase  II  proposal  evaluation 
process.  In  addition,  a  DoD  process  action  team  on  the  SBIR 
program  is  currently  developing  a  set  of  policy  recommendations 
designed  to,  among  other  things,  "increase  the  commercialization 
of  SBIR  research  in  both  private  sector  and  militcury  markets . " 

On  the  basis  of  your  report,  our  office  will  propose  that 
DoD  support  a  technical  correction  in  the  SBIR  legislation,  to 
change  the  mistaken  paragraph  reference  in  Section  103  (a)  . 

Again,  I  appreciate  the  opportiinity  to  comment  on  the  draft 


Director,  Office  of  Small  and 

Disadvantaged  Business  Utilization 

Attachment 
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EZCESFT  FROM  B.K.  4400.  AS  PASSED  BY  THE  BOUSE  OF  REFBESENTAIIVES 


August  n,  1992  CONGRESSIONAL  RECORD— HOUSE  H7966 

^imlanant  Inand «nd«r  this MOCto*.  ^ 9***f’'^  _ ^ 


iB  FbAmbI  rrtfaiT^  asd  dnalopmaBt  laiaad  vadtr  this  moCIob.  ^  — «— 

••fawAi  MnaatM*  «adar  pangnph  O)  maDaunulr  d*una»#  raianB  tepti 
_ mw*wcsmimmova»  tor  mbs  smmt  tor  mmA  Fadiral  aftBCF  la  wltbla  tha  iviBear*t  SSOi  aolioitatlcM,  gl^ 

SacUoB  S  of  tha  Small  BnatoMBlDBOvAtloB  tobla:  pf  tiit  rttt tnti  rnrJrt  rm 


TfpttcatiW  ir 

1? 

Lit 

10 


(3)  bj  fdaoignaang  pangnpha  (SX  (4X  CQk 
_  _ _  _  (6).  aad  (7)  aa  pangxmpha  (4X  <&)•  (fK  nX  aid 

ML  L  jmiiiDtiiirri  nt  t att  irrnnr*?  "■*■**-  iw  — . .  la  m  iinanTifBiT 

YAaiotiM«A»CEPioqmi  S  <•>  p»apliiii  fo>  Fnux,  PwiawT  uwm 

<a)  DSTWITOI  or  8BIR.-4QbaiCtl0B  (aW^  Tf  «»•  tha  htad  of  a  BBIR  AOM»aBrra.-^aratraph  (7)  of  aaotiM 

of  aaetten  f  of  tta  ftmaU  Boatoan  Act  05  ”  Kg )  of  aoCb  Act  (aa  radaalfBatad  Iqr  abb- 

UACLe85)laaiBaBdad-  r!2l3^^S2S,^S^2^Itto&  to  ^t  aarttoo (dXa))laamaBdadby  toaarttorbalDra 

Otoaol^iaragraiiiUXtjteaarttar^t^t  nSwSa  oSw  ^  aamlooioa  toa  toUowtor  -and,  to 

£SSSSSiSi«5 

“•wT2SiS5i!S!SftUh«4mlop^  "SfJS^ii0i»To88mP0UCTl)aic. 

SSSltoSiSwJSraSm^^^  ./“S” lySS lif’tsiys?  ’a^Mmn.-S«etK»W)rti«tthAc*to 

IS3S*,££?sr^i^.‘5SS: 

..:js  SS}^s»4.r  s?£!KC  «4  i6n««  th.»« 


«VB\  Tf  eh.  tba  haad  of  a  BBIR  AOK»aBrra.-^aratrapb  (7)  of  aaotlon 

2 1  Kr)  of  aoCh  Act  (aa  gadaalgnatad  bjr  Mb- 
Fadaral  agancy  imdar  anoparM^po  iw  »  a  fiivTii  to  i-manrttd  Trr  liiawtlnr  bainra 

aacattradatanatoatlo&faaaatlMtot^t 


UtStTSi^^^andalpotondaloftha  “ofllW.”:aad  ^ 

Waartododtog—  ^  atrtktog  “provldtog  toa^**  and  to- 

^IwSSMornottbaldaalapropoeadby  S?  ^i^Stoc^  nareStogTinS  mS  aarttog  •‘iwldtog  tor  tha  toUowtor**  ^ 
a  boatoaca  concara  that  baa  baaa  aa  SSTfSS  (B)  by  capltollalng  tba  llrat  lattar  of  tba 

ft«*ort«f.«iioJp«m«A.a)«««*fc 

nbatoar  or  not  tbara  art  commit- 

manta  tor  contilboUona  to  aacond  pbaaa  baa  aacbofpawapbaa)thpoarb<5)aadlnaart- 

5srrf^U!:^.SS't5itSSSStSiS 

^ss’sss'jrwj^.isrs  ‘^.5?5S^rssf:»to*sKw« 
g?!s^nj:sss^*«is:J 

wblcb  non^Fadaral  capital  poim  commas  juadTaSMtlya  datarmtoatton.  Tba  datar- 

clal  appHcattona  of  tba  raaaarcb  «  raaaa^  mlnatlon  of  tba  bead  of  an  agency  nndar  tbts 

and  davalopmant  and  wblcb  may  alao  inadya  gQbparagrapb  abaU  ba  mada  after  cosatdaring 

foUow-oiw  non-SBIR  tondad  awards  wltb  a  sataasmant  of  tba  ComptroUar  Oanaral  if^SS 

Padarml  agancy  for  producU  a  vncM^  to-  ^tb  raapact  to  that  agancy  to  tba  rtport 
UndadfornaabytbaUmtadSutaaOorarn-  tranimlttad nndar aobpaiagrabb (DX 
mantandwblcblaacoattouauonofraaearcb  m(i»  ^ot  latar  than  Karcb  to.  M9A  tba 

or  roaaarcb  and  davalopmant  that  bM  baan  comptroUar  Oanaral  txansmSt  to  tba  tba  small  bnalnaaa  coocora  to  jiiaaa  H  of  aa 

compaUtlTaly  aalactad  ostog  ^  or  congiaaa  and  tba  baad  of  aaeb  agency  that  la  to  mmbj*  tb^ 

aclantllto  raelmr  erltarto  aatObllabad  paraii-  by  pawgrmpb  W  dartog  flaenl  yaar 

antu>aohparagr^(A>aBd(B)r-  19W  a  report  aatttog  tortb  tba  ComptroUar  SfSbS^te  aSSSo! 

(b)II*I»^OrB«OB»IO«IO»CBCTlMAC.  0«D«nJ-.  " £3^ 


Tivjnra.—  aacb  agency,  of  wbatbar  tbara  baabaan  a  da- 

D)  DOU  opXRATioaiAl.  lYSTSus  pcvTLOpw  aoBstrabla  redaction  to  tba  MaUty  of  »- 


naaa  conoarn  andar  n  mnaU  boatnaaa  tenora- 


U>  AFWA»  orsKATiwju*  ®  jBOomxMOiM  ioaBC«on  XB  MV  W  AV-  ««*w  wnmm  totv  teta  fnfimr  fi 

ecEwr.— Sabeactlon  (aXl)  of  aocb  aactton  la  *a(«t±  paxtormad  andar  tondtog  agraamanta  JonieaMrMpaoMama^r  nno 
mmendad  by  atrtklng  “except  that  tor  tba  I>a-  TOrtad  by  that  agwy  andar  tba  SBm  pro- 

throngb  “davalopmant.and“.  aacb  that  tocraaftng  tba  pareaamge  tmdsr  or  iwotoOTn.  ^ 

(3)  IX>S  ©xiTOSX-waJiTO  san  aenvi-  nbpmragrBph  CA>  tor  fiscal  yaaxv  after  fiscal  ^  ***^°py^ 

TiBi^  year  1396  with  raapact  to  that  agency  would 

(A)  SubaacUoB  (aXD  of  aacb  aactton  la  tor-  mdearaely  affect  tba  patformanca  of  tba  agen-  !?S7^T£L*S 

tbar  amended  by  striking  tba  aanlcolon  at  cy’s  raaaarcb  programa. 

tba  and  and  Inaaxttog  and  except  that  tor  -(b>  Tba  raaulta  of  each  datarmlnatloo  ^ 

tba  Dapartmant  of  Enargy  It  aball  not  to-  oadar  subparagraph  (O  ahaU  ba  traaaml^ 

clods  amoonto  obligated  tor  atomic  energy  to  tba  Congraaa  not  latar  than  Jbna  90.  IseA”  nomlc  adlustmeoU  and  programmatic  oon- 
defansa  programs  solely  for  weapons  actlTl-  “(3)  a  Fadoral  agwacy  may  not  make  aenll-  to  th^t  a  anaU 

ties  or  for  naval  reactor  programs;".  able  for  tba  purpose  of  meattog  tba  ragnlra-  . 

(B)  Sobeactton  (f)  of  socb  section  Is  amend-  manta  of  paragraph  (1)  an  amount  of  Its  ax- 

ad  by  atrtklcg  paragraph  (2).  tramoral  budget  for  any  flacal  year  tor  basic  a  pbaaa  n  OTIR 


adl7  atriklcg  paragraph  (2).  umausms  vuusa»  *w*  ms*^  "to  nk.^  t  fmra. 

(c)  Rsqotbxd  Expxsdttums  roR  SBIR  bt  reaaarcb  that  axceada  the  pmant^ 

Fepsral  A0XIK3BS,—  fied  ID  paragrapb  O)  appllcaWa  to  that  fltcal 

fll  Subsection  ffi  of  aocb  lactlon.  aa  yaar.  ^  raQolred  to  docomant  In  im  proposal  tba 

amended  by  eubeecUon  <bX2).  l»  amended  to  “(4)  A  funding  agraamant  with  a  a^i  coamm- 

read  as  foUowa:  buslnesa  concern  tor  reaaardi.  «  tor  raawi^  dimctitoa 

“(XXll  Each  Federal  agency  which  for  any  and  development,  that  reenlta  from  oompetl-  <3)  EijiKTlVB  dat^*^  poUijr  dvrasun 
!lsil  year  baa  an  extnmmralbudget  tor  ra-  ttva  or  alagla  aooroa  aalacUeo  otbarj^  a 

search,  or  for  rasaarcb  davelopmant.  to  small  boatoasa  Innovation  reaaarcb  program  (13)  of  aactton  9U)  of  toe  finwll  y>a toeaa  AcW 

S^»*^'2;.*ru?rr:2iS‘ 


FEPXRAL  A0X)K3S8.~  fled  iD 

a>  Subsection  (f)  of  such  section,  aa  year, 
amended  by  subeecUos  (bX3).  is  amended  to  **(4) 
read  as  follows:  buslne 


.2)  wltb  small  business  concerns  specifically  Mall  take  effect  on  October  1, 1963. 


(g)  Elimination  or  Omcs  or  Scikncs  axd 
TKHNOLOOT  POUCT  RXPOBTINO  RXQVXRn* 


in  connection  wltb  a  amall  buelnasa  tnnova-  (d)  SBIR  SouciTA-nOKA— Section  Kg)  of  f’®*  *® 

:;cn  research  program  that  meets  the  re-  such  Act  (IS  U.8.C.  638(g)>  Is  amended—  amended  by  atrlklag  aubeectlon  (k). 
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-HCCERPT  FRWI  SECTiON;;BT-SECTION.Aiai,TSIS  OF  S.  29«,  UPON  FINAL  SEHATOSSSACE 
S165I4  .  CONGRESSIONAL  SECORIi— SENATE  "  October  3. 19S2 


tnl  neeazth  tnd  development  ftinde  to 
commerelnllze  Fedenl  and  other  tecb- 
nology. 

STTS  Is  eloeely  patterned  after  .the 
SBZR  Program  In  terms  of  its  ftmdlnsr' 
source  and  its  oompetitlve  process. 
Five  sgencles->the  Departments  of  De¬ 
fense,  Energy,  Health  and  Homan  Serv* 
ices,  and  the  National  Aeronautics  and 
Spaee  Administration  and  the  National 
Science  Foundation-^may  allocate  a 
small  percentage  of  their  extramural 
reeeareh  or  reeearch  and  development 
Ituds  to  STTR  awards.  The  percentage 
Increases  as  follows;  0.05  percent  in 
ISM,  OJ  percent  in  1995,  and  0J5  per¬ 
cent  in  1996.  This  equates  to  appi^- 
mately  $25  mllHon  the  nist  year,  over 
$S0  million  the  second  year,  and  over 
$75  million  in  the  third  year,  depending 
on  thoee  agencies  Aitore  appropria¬ 
tions.  _ 

The  STTE  Program  Is  authorized  for 
only  S  years.  The  General  Accounting 
Omce  will  conduct  a  review  of  its  suc¬ 
cess  in  its  0nal  year.  At  that  point,  it 
will  he  up  to  Congress  to  decide  wheth- 
er  to  conUnus  the  program.  The  STTR 
program  Is  designed  as  a  pilot  program 
because  concerns  have  been  raised 
about  the  ability  of  small  businesses 
ajul  large  noniwofit  Institutions  to 
work  together  effectively  and  equi- 
tably  to  commercialize.  Varloos  safe¬ 
guards have  been  included  to  ensure 
that  STTR  tends  are  used  in  the  man¬ 
ner  for  which  they  are  intended. 

Mr.  President,  the  cold  war  is  over, 
but  the  struggle  for  global  economic 
security  continues.  We  need  the  SBIR 
program  and  others  like  it  to  ensure 
that  we  are  able  to  compete  in  an  ixt- 
creaslngly  complex,  technology-driven 
world.  Our  major  competitors  have  no 
qualms  about  thslr  governments  pro¬ 
viding  means  to  encourage  innovation 
at  axnall  or  large  buslnesoes.  The  SBIR 
Program  is  a  tool  that  our  country 
most  have  to  out-commerclalize  our 
competitors  and  give  our  small  busi¬ 
nesses  a  chance  to  compete  in  the  big 
leagues. 

Finally,  as  I  stated  earlier,  this  sub¬ 
stitute  amendment  is  the  product  of 
much  compromise  and  negotiation.  It 
reflects  the  work  of  the  Small  Business 
Committees  and  Senate  Armed  Serv¬ 
ices  Committees  on  both  tides,  and  the 
House  Science  and  Technology  Com¬ 
mittee.  1  would  particularly  Uke  to 
recognize  Congressman  IXB  Skelton's 
efforts  at  shepherding  the  bill  through 
the  House.  Also,*  Patty  Forbes  of  the 
Senate  Small  Business  Committee  staff 
has  been  of  great  astlstimce  in  prepar¬ 
ing  this  amendment. 

Mr.  President.  I  urge  passage  of  the 
amendment  in  the  nature  of  a  suh- 
stitute  and  the  bill,  8.  2941,  the  Small 
Business  Innovation  Research  Program 
Reaxkthorlzation  of  1992. 

I  ask  unanimous  consent  that  a  seb- 
tion-by«ectlon  analysis  be  printed  in 
the  Bsoosa 

There  being  no  objection,  the  mate¬ 
rial  was  ordered  to  be  printed  In  the 
Record,  u  follows: 


SEcr»N-sr-8acnoN  amaltbis  or  SoBSTnvra 
.  AOMr,TOB.S9a 
.  .■  mull 
$tedo»  jw-nus  . 

The  Small  Bnitnssi  biMmitloo  Rsseareh. 
Program  Reauthortattlon  Act  of  1802. 
StetUni30tr^Ffndiito$OMdPkTj>o3e$ 

CoDgrsss  finds  that  the  Small  Baaing  lo- 
Bovattoa  Resaaxth  program  (SBIR)  bu  been 
a  successful  method  of  invobrlag  small  buai- 
neots  In  fUrtherlBg  Federal  researoh  and  de¬ 
velopment;  sBoouracinr  technological  inno- 

VatlOB  of 

Federal  technologies.  The  program  has  im¬ 
proved  the  nation's  oompetittvaneas  and  in¬ 
creased  UB.  exports  from  small  bustneasee. 
However,  small  bastneet*  share  of  Federal  re¬ 
search  and  development  funda  has  not  sig- 
nlfieantly  tiianged  over  the  life  of  the  pro¬ 
gram.  Additional  outreach  afforts  are  nec¬ 
essary  to  meet  the  goal  of  the  original  ena¬ 
bling  legislation  to  enoourage  aoclaliy  and 
economically  disadvantaged  flrma*  participa¬ 
tion  in  SBIR.  Congreas  bellevee  the  SBIR 
program  should  be  expanded  and  Improved. 
Aotou  JOh—AmenimenU  0  the  SBIR  progran 
.  *  This  section  makes  aeverml  tiuungee  to  the 
Small  Buslnesa  Innovation  Reeearch  (SBIR) 
program  aa  authorised  by  Seotioa  9  of  the 
Small  Business  Act,  which  are  Intended  to: 
enooaarmge  federal  ageaclee  to  provide  great¬ 
er  attention  to  oommereialJsattoa:  Inorease 
the  total  eartramnral  reeearch  and  develop¬ 
ment  (RAD)  funds  allocatert  for  SBZR  and 
the  else  of  Individual  awards  made  to  small 
Imslnesa;  and.  Improve  the  administrative 
processes  by  which  amaU  businesses  receive 
awards,  and  ensure  that  they  retain  aMiro- 
priate  tntellectaal  property  righu  and  ap- 
proprlato  rlghte  to  perform  follow<on  funding 
agreemenu  relating  to  research  they  devel- 
(^ed  under  SBIR  Phases  I  and  XL 
Suheectton  (a)— This  subsection  adds 
“eommerolsl  potential**  as  a  consideration 
la  the  propo^  process.  SBIR  evaluators 
may  look  to  the  following  as  evldeace  of 
oonunarclal  potential: 

O)  the  small  bostness*  record  of  suceeio- 
fUlly  commercializing  SBIR  or  other  re¬ 
search; 

.  (2)  the  existence  of  Phase  H  funding  com- 
mitaents  from  private  sector  or  noa-SBlR 
Federal  funding  sources; 

(3)  the  existaaoe  of  Phase  Iff  foUovMm 
commitments,  which  may  be  funding  com¬ 
mitments  or  other  tjrpd*  of  sahstaatlal  com¬ 
mitments,  te..  production  agreements;  and,  . 

(4) sach  othar  indicators  of  oommerclal  po¬ 
tential  as  may  be  appropriate. 

Though  some  agenoles  IntentionaUy  direct 
their  programs  toward  proposals  with  great¬ 
er  commercial  potential,  insumelent  atten¬ 
tion  has  been  paid  to  this  aspect  of  the  SBIR 
program.  Federal  extramural  RAD  funds 
ara  best  spent  on  awards  which  can  further 
Individual  agencies*  missions  and  the  coun¬ 
try's  economic  security.  Specifically,  the  De¬ 
partment  of  Defense  oould  enhance  its  jvo- 
grmm  significantly  throfugh  greater  attention 
to  prospects  for  commerelsUzation.  Through 
SBIR.  the  Department  should,  to  the  maxi¬ 
mum  extent  practicable,  provide  emphasis 
oo  eoavertlng  the  capabilities  of  businesses 
that  are  ecAnomlnslly  dependent  on  Depart¬ 
ment  of  Defense  buslnesa  to  capabUltlas  hav¬ 
ing  both  defense  and  non-defense  commercial 
appUeatlona. 

Subsection  <b}— This  subsMtioa  tncreeses 
the  pereentsge  of  Federsl  axtramursl  RAD 
funds  allocated  for  8B1R  awards  by  agencies 
with  extramural  B  A  D  budgets  of  more  than 
ZIOO  million.  The  percentage  wlU  Increase 
from  125%  to  L6%  for  fiscal  years  ISfiS  and 
I9M.  to  3%  for  fiscal  peara  U06  and  IM,  and 
to  Xl%  In  fiaoal  years  theraaftar.  Thla  sub- 
seecton  also  prohibits  the  usa  of  8B1R  fund¬ 


ing  for  the  purpose  of  tending  admtnlstrattvs 
costs  of  the  program,  tnr.ludtng  costs  associ¬ 
ated  with  salarlM  and  expanses. 

.  Subsection  (o)-Thls  subsection  1nclnds% 
in  the  total  funds  dedicated  by  the  Depart 
meat  of  Defense  to  SBIR  awards,  certsin  D^ 
partment  of  Defense  leeearch  and  devsl^ 
ment  actlvltiaa  related  to  operational 
terns  development  and  atomio  aaergy  r»-‘ 
search;  axeludlng  the  Department  of  Xnor> 
gy*S  nuclear  weapons  and  naval  reactors  prty 
grama.  Thla  is  not  Intanded  to  exclude  ths 
nuclear  weapons  comploT  rsmediatton  actl^ 
Ity  budget  from  the  total  funding  avallaUo 
to  the  8S1R  program. 

Sobaeotion  (d)— This  subsection  rsqnlrss 
sgeneles  to  give  special  consideration  to  tbs 
critical  tecbnolof^  lists  prepared  by  the- 
Secretary  of  Defease  and  the  Dlreotor  of  tbs 
Office  of.  Science  and  Technology  FuXky 
when  preparing  general  reeearCh  to^ee  Usta. 
Theae  lists  Identify  te^inologlea  which  are ' 
important  to  the  Nation's  national  and  eoo- 
Domlo  security.  This  section  Is  not  Intended 
to  reqolre  that  agenctes  show  a  prefaraaee.  in 
makl^  awards  to  proposals  for  R  A  D  in 
critical  technologlee  areas.  However,  accord¬ 
ing  to  the  Small  Business  Admtulitration, 
nearly  80%  of  all  awards  are  now  made  In 
critical  technologies  areas.  When  pemor 
tieable.  agencies  are  enooureged  to  maintain 
thla  level  and  to  work  to  achieve  a  goal  of 
90%.  Agencies  are  also  encouraged  to  develop 
broad  research  topics  to  ensure  that  pr^poe- 
ala  are  not  limited  by  narrow  aoUcltations. 

Subsection  (e)— Thla  subeeetlon  requires 
agencies  to  nuke  award  psymenta  to  reetpl- 
enU  within  U  months  of  the  award  and  oom- 
pletion  of  all  pertineac  requirements.  Fay- 
mente  are  subject  Co  later  audit  by  the  agen¬ 
cies  should  unallowable  eoets  be  Identified 
Bubeequent  to  payment.  Many  awardees  have 
experienced  unacceptable  delaya  In  reoetvtng 
full  payment  from  federal  agenelen  Many 
awardees  have  also  experlenoad  delays  to  r»> 
celTlng  the  resulu  of  technical  evaluatloaa. 
To  Improve  efficiency  and  enhance  the  qual¬ 
ity  of  future  proposals,  the  participating 
agencies  are  encouraged  to  respond  to  re¬ 
quests  for  technical  avaloatlona  in  a  timely 
and  appropriate  manner. 

Subsection  (f)— This  section  requlree  the 
Small  Buslnoss  Administration  to  make  eev- 
eral  modlflcations  to  Its  SBIR  program  pol¬ 
icy  directive  to  provide  for 

(A)  retention  of  small  business*  rights  to 
SBZR  project-related  data  for  four  years;  - 

(B)  oontinued  use  of  transferred  foderal 
property  by  small  businesses  for  two  yean  as . 
part  of  a  Phase  m  SBIR  project: 

These  provision— A  A  B  eddrett  ooDcefxw 
raised  about  folr  and  appropriate  treatiMot 
of  small  business  Intellectusl  propsrty 
rights.  They  do  not  prohibit  the  federal  gov¬ 
ernment  from  ofTerlng  to  purchase  or  other¬ 
wise  negotiating  and  making  an  agreemeut 
with  an  SBIR  awardee  regarding  the  righu 
to  data  In  less  than  four  yaara. 

(C)  procedures  to  ensure  that,  to  the  extent 
practicable,  an  agency  eaters  Into  folXow-co, 
non-SBIR  funding  agreemente  with  an  88XR 
awardee.  If  the  agency  Intends  to  pursue  the 
further  development  of  technology  which 
was  the  subject  of  that  awardee's  first  and 
second  phase  reoeerch  or  research  and  devel¬ 
opment; 

This  change  should  help  enoourage  SBQtR 
agencies  planning  to  work  on  a  oompanyh 
SBIR-daveloped  technology  after  SBIR  fund¬ 
ing  ends  to  enter  Into  Ihase  HI  or  non-SBTR 
funding  agreemenu  with  the  SBIR  company. 
This  change  t»  Intended  to  protect  small 
baalneuea  from  agencies  which  attempt  to 
take  over  a  small  buslneu*  researoh  aftort 
without  adaqnau  compensation.  Tbs  Oeo- 
eral  Accounting  Office  bas  rsoommanded 
that  deecrlptive  procedures  be  developed  to 
guide  agenclee  wishing  to  oondnet  follow-on 
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excerpt  from  S.  2941,  AS  PASSED  BY  THE  SEHATE  ON  OCTOBER  3,  1992 


aenoK  1.  noBT  nnii.«w.or  oohnm 

■  <A)SiibBTTrruK^TbtsAotinAy  UeludM 
th*  **SniiaU  BoalnaM  wi  Dtvek^ 

mMit  ^haiic«tt«nt  Act  of  1902*** 

<b)  Tabl*  or  COKTBMTBU-iniO  t»Mo  ofoo®-- 

UoU  for  tut  Actio  as  foUowi:  ' 

Sa&  L  Short  tttla;  tsUa  of  ooDtMtA. :  v 
TtXXX  1<-SMA1L  BDS1NB88 INNOYATION 
-  BBSEARCHPBOOBAM^-y-; 

Sac.  ML* Short  tlUa.  “  ':*! 

Saa  m,  TiaiiagB  and  pnrposac  ^  j  -  •  , 

Sao.  lOX  Aioendinaata  to  aoudl  boaioait  ltt- 
aovatteo-maarth  profnm.  *  ; 
Sao.  lot  Srtanttoa  of  SBIRprocnin.  .. 

Sae.  lot  Baports  of  tha  OonapCroUar  Qao* 
araL  ‘ 

Sao.'  lOt  Baeommandattoot  of  tba  Sacratarr 
orOafaoaa*  '  *  **  ■  ■  . 

TITLX  '  n—BMATJ.  B0S1MES8'>‘  TBCB- 
NOIXXJYTBAllSrBR  PILOT  PBOQRAM 
Sac.  an.  Short  ttUa. 

Seo.  20X  Bifiabllahxnost  ct  amaU  '  Ootlnaat 
tadkmoloey  tranafar  pilot  pro* 
gram. 

itplb  m— misceliakbous  proyisions 

Sac.  XL  DIacratloDaty  tachnlcal  anlstaskoa 
to  SBnt  awardaaa. 

Sac.  902.  fictanston  of  tha  tach&ology  tiaaa> 
tar  damonatratlon  program. 

Sao.  303.  Baportlng  reQulramaatft. 

Sao.  3M.  Boslnaea  Ipatitotaa.-  ^  ■ 

Sao.  30&.  Addictonal  SBOft  and  smt  pcorl- 


Sae.  306.  of  tha  Ooogreai  oonoartilng 

Aiaarlcan>mada  aoplpmant  and  | 
producta.  ..  r- 

Sao.  XT.  Thchnleal  oorractlona. 

TTILE I-SMALL  BUSINESS  INNOYATION 
BESEABCB  PBOCBAai  . 
BSC.102.81IO8TTntJL ^  ' 

ThU  tltla  may  ha  cited  aa  the  **8n»M  Boal* 
Baaa  Innovation  Raaaarch  Program  Itaaa> 
thoflzatlott  Act  of  1983**, 
BBC.im.nNDINC8ANDP0Br08Ct  ; 

(а)  FnowoA— The  Congraaa  Onda  that^'-  • 

O)  tha  small  boslnaaa  Innovation  raaaarbh 

program  aetabUshad.  nodar  tha  Small  Bnsl- 
Best  Innovation  DaVelopmant  Act  of  1083* 
(haraaOar  In  this  Act  raferrad  to  aa  ^  . 
•*SBIR“  program)  has  baan  a  lucoasarai' 
mathof  of  Involving  apiall  boslnaaa  ooncam  . 
tn  Paderal  rasaarch  and  davalopmant;  :  - 

C3)  tha  small  buslnasa  innovation  raseardi 

program  has  baan  an  affactlva  catalyst  for  ' 
tha  davalopmant  .  of .  tachnologlcal  Innova^ 
Uons  by  small  bostnaas  ooncams;  . 

(3)  amall  boslnass  Innovation  raaaarch  pr^.* 

gram  participants  Imva  provldad  bS|di  <loal“ 
ity  rsiffirrli  snd  davalopmant  tn  a  ooot^lTao^>  - 
Uva  manner;  ‘  / 

(4)  tha  innovativa  prodncU  and  sarvloaa  da- 
velopad  by  amall  boslnews  oonoans  partlcl* 
paUng  In  tha  small  boslneas  Innovation  re¬ 
search  program  have  been  Important  to  the 
national  defense,  as  well  as  to  tha  missions  _ 

of  tha  other  participating  Paderal  aganclea;  •; 

(5)  tha  butlnees  Innovation  raaaarch 
program  has  affectively  sUmnlatad  the  com-  / 
morclallxation  of  technology  t  devel<^>ed  .* 
throogh  Federal  reeeareh  and  development, 
OeneAting  both  tha  public  and  prlvata  sao- 
toxa  of  the  Nation: 

(б)  by  encouraging  the  development  and 
commerelalUation  of  tachnologloal  Innova-  • 
Uons.  the  ***>*^n  btkslneds  innovation  research 
program  has  created  expanded  bnsInMi  ; 
opportanltlea  for  sroaU  firms,  stimulated  the  - 
development  of  new  products  and  aarvSoaa,  . 
and  Improved  the  competitiveness  of  Che  Na¬ 
tion's  high  technology  Industries;  .. 

(7)  Che  small  bcsineat  innovation  research  , 

program  has  alto  helped  to  increase  exports  • 
from  small  hustnesa  conoams; .  •: 

(8)  despite  the  general  auocesa  of  tha  small 
boslneas  Innovation  reaaareh  program,  the 


'p^Mortlon  of  iradaral  rasMTCh  a^  davalosh-' 
S2t^  raoatvCd  by  ^ 

.  earns  has  not  Inoraasad  over  tha  Ufa  of  the  • 
tpngram.  hot  has  ramatoad  at  3  paro^and  .. 
’•l^J0)  althOQfh  ;  iba  parttclpattiig  .  Paderal  • 

•  agfbelaa  ■  :hava  -  ■uuoaaiMly  .♦  Impiamantad  . 
iDOft  aspaota  of  tha  small  boatnaw  Umovw- 
tlon  rtaaarCh ’program,  additional  ootraach- 
efforts  are  necasiBaiy  to  sUnmlaU  Inorea^ 
partSolpation  of  socially  and  soooomleally  ; 

.  glMutrantagad  smaU  boslneM  ooncerns.  ' 

. ;  .  (b)  PU»P08M.-r«to  purposes  Of  this  ttU#  ^ 

i^^oTto  expand  Md  lmprovs  the  sasU  bosl*  •. 
naSB  Innovation  rases  rch  program;  ,••••'  , 
Ct)  to  r*"r**“^**  the  program's  goal  of  In*, 
oraastar  prlvata  Stotor  oonunwol^Uott 

davalopad  thronrti  Fadscal^  ft-. 

•  search  and  davitiopmaot;  -  ‘  i  ‘ 

.  (3)  to  Sneraaaa  amall  bostnaas  participation  . 
tn  Paderal  raaaaroh-a^  davalopmant;  and 

(4)  to  improve  tha  Paderal  Oovanunants  . 
dtoaemlnatlonhf  Information  oonoamlng  tha , 
h^eimiee  .laziovatlon  raaaarch  program, 
particularly  with  regard  to  program  parttcK 
pation  by  woman-owned  small  Imsln^  o<^  ‘ 
cams  and  by  socially  and  eoonomlcaUy  dla- 
advantaged  boidnass’oonoans.  . 

BMC,  MA  AKCNDHBNI8  TO  8NAIX  BUSINGS  Dt 
^HWATIOW  BKAMB  »p^ 

(a)  DgronnoM  or  th*  small  Boswsss  l»- 
BOYATlOK  .  BiSBAJiCH  P800IU1L— Section 
0(aX4)  of  ^.SmaU  Boslneas  Act  (1&  U.S.O. 

appear  to  hava  oommarolal  potential,  as  da- . 
aSSed.  In  subparagraph  (BXUX"  after 
**ldeas**;aad  .  ;  *  ^ 

(2)  by  atrthing  subparagraphs  (B)  and  (O 
end  Insartlng  tba  lOUowlngt 
**(B)  a  aaoond  phase;  to  farther  develop  pro¬ 
posals  which  meet  particular  program  needs, 

IB  which  awards  sbaU  be  made  based  on  the 
and  technloal  merit  and  feasiblUty 
of  tha  propotsli,  as  evtdenoad  the  first 
phase,  eon^arlhg,  among  ocher  things,  the 
pcopo^'a .  oommcurclal '  potmtiaL  as  avi- 

.  by  I*  . 

**(1)  the  T»***it  boslnass  conoani's  record  of 
■oocastfiilly  commercl  allTlug.  8BIR  or  other 
rosoaiTb! 

"(U)  the  axlsteaoe  of  second  phase  ftindlng 
eommltments  from  lalvata  sector  or  non- 
SBIRftmdlngsOfttrces;  • 

••(Ul)  tha  axlstanea  of  third  phase,  follow- 
;  on  oommitments  for  tha  sobject  of  the  ra- 
„  search;  ' 

■ .  the  presence  of  other  Indicators  of  the 

.  •  ftf  ths  Idea;  and  * 

rXO  where  appropriate,  a  third  phaaa—  ■ 

»  -  '**(1)  In  which  commafr.lal  applications  of 
’ sBXRrlonded  research  or  research  and  daval- 

:  opmantanftudadbynon-Padermlsooroaaof 
>  capital  or,  for.  products,  or  servloes  Intandad 

•  tar  osa  by  the  Paderal  Oovemment,  by  fol- 

I  low-on  non-SBm  Paderal  tending  awards; 
t  and  • 

ter  which  awiurdb  from  non-SBXR  Pad- 
I  aral  ■oorcea  sra  nsad  ter  tha  oon- 

..  tlnoation  of.raaaarch  or  research  and  deval-* 
t  opmant  that  has  baan  competitively  aalacted 
,  .  osinr  pear  raylaw  or  aciantlflo  ravtaw  crl- 

•  tarta;  *"«***.  . 

(b)  RBQUOtXD  EXPBNDrrUBXS  FOh  SBIB  BY 
I  'PSDBRAL  AOBMOBB,— Section  0(0  of  the 

•  -  Bosineos  Act  (15  U.8.C.  638(0)  is 

i  amended  to  read  as  follows: 

I  ■  **(0  PiniRAL  AoxMcr  ExPSHorruiua  for. 

»  'iHSBBDlFBOaiUM. - 

,  -  BKIUDUB)  gXPWbnVR*  AMOWTB.— * 

- '  Padaral  sgancy  which  has  an  axtra- 
..  maral  bodgat .ter .research  or  reeeareh  and; 
\  development  tn  excess  of  3100X00,000  ter  fl^., 
B '  cal  year  1002.  or  any  fiscal  year  thereafter. 

.  «»*•»  expend  boslneas  ooooaraa— . 

1  .  *\A)  not  laiia  than  Ul  percent  of  aooh  bodf- 

s  at  la  each  of  fiscal  years  1909  and  1904; 


not  lato  thJto  t»  pacomt  ofsS^^^r 
/Mtn  each  of  fiacal  years  1905  and 

not  lass  than  3A  paroant  of  s^bR^T: 
:,at  In  each  fiscal  year  thoraaftar. 

'  to  oonnaotton.  vlth  8BOt  .pro- 

grams  which  meat  the' raQniraiBMSts  gf  ttoi. 

:aaetlo8,Potteydlraotivan,nhdrtfRlttt|»*^. 

•  saadnadarthlssaoUoa.  .  •  .* 

.  .*•<»  LDOYATiOHfc^  Padaral  S«aw  Asn, 
nog—  V  ^ 

N .  tA>  asa  any  of  Its  BBm  btt^t  astohUAad 
pomtant  to.paragrmph  a>  ter  the  pnrpoaa  of 
,  srAttig  sdmlnlstmttva  oosts  of  tha  pregnun. 
..tootodtog  costs  assnclstad  with,  salarten  and 
■  sipantas;  or  .  .  r 

>  **(B)  make  svallahla  ter  the  puposa  of 

-  maatlngtharaoiilrainatttsdfpaxsgraphCDan 

jamount  of  Its  axtramaral  bndgat  ter  bnslo  ra- 
aaarCh  which  axeaads  tha  peromtagw'toael- 
llad  to  paragraph  (1). '  •*** 

■ .  •tO)  KxcLuaxni  or  cbstaiii  roiiwito  a«» 
Mum.— Ponding  agraamants  .  with 
boslnaes  ooncams  fog  research,  or  .jssssirt 
’•  and  davalopmant  wht^  remit  from  cctrgiat^ 

tiva  or  alngla  acoroa  saladtlons  other  than  an 

.  8BZR  program  tball  not  be  oonsldacad  to 
.  meat  any  portion  of  tha  pareantaga  raqoUw^ 
manta  of  paragraph  ax**. . 

(0)  iMOLDSKm  or  ClSTAlM  DBrAftnoMT  or 
DBrSNSS  BURAROI  AMD  DBVBLOnCBtfT  AO- 
.  itvmiA'-Saction  9(a)  of  tha  Small  Bnstnam 
Act  (15  V,&JO.  538(a))  is  amended  to  pam-. 
graph  (1).  by  atrUting  “ter  Chs  Departmartof 
Defense**  and  aU  that  follows  throogh  **ao-. 
vatepmant**  and  tosartisg  **ter.toa.O«parV 
mant  of  Knargy  It  ahaU  not  toctoda  aawnnts 

-  obllgatad  for  atomic  anargy  dafanao  pro¬ 
grams  acdcly  for  waaptms  activttias  or  ter 

.naval  reactor  programs**. 

(d)  8BIR  8aucrrAnoNa.^-8aetion>9(g).  cf 
the  SmaU  Tbirlr^  Act  (15  U.8XL  590(g30  Is 
amanded*— ' 

a)  by  redesignating  paragraphs  m.shioagh 
(7)  as  paragraphs  (4)  throng  <5^;  rs^an 
ttvalyiand  .  *  .  ' 

(3)  by  Inserting  after  paragraph  O)  the  tel- 
lowlng  new  paragraph:  *  ' 

*X3)  onllatarally  datarmtoa  sassareh  topics 
'  within  tha  agency’s  8BIR  aoUoltaUoaa,  gpf^ 
ing  special  consideration  to  broad*  fsasarch 
topics  and  to  topics  that  terthtr  I  or  aaora 

erltica]Cschnologlea,asldenttflsdby—  . 

•«(A)  tbs  National  Critical  Technologlaa 
Panel  (or  Its  snooessor)  to  the  1801  report  rw 
quli^  under  section  €03  of  the 'National 
Science  and  Technology  Policy,  Organlsar 

tlon,andPrSorlttaa  AetoflOTla^toiabia  . 

Qoant  rsportt  Issnad  under  that  actl^ty;ar 
**(B)  tha  Bacrataxy  of  Dafsnia.,to.tha  IMS 

report  Issued  to  aooordanca  with  Motion  n 

.  of  title  10,  United  Stotaa  Coda,  and  to  snbsa . 
quant  raporta  Issaad  under  that  antboettyT- 
(a)  DBADUMU  for  PDCAL  PATlOMt  IDDCR 
8BIB  PDMPIMQ  AORBlMBm.— Baotiop  KgXD 
of  tha  SmaU  Butlnaes  Act  (15  UAOL  €3KgXn> 
(as  radaslgnatad  by  subaaetioa  (d)(ll)  Is 
amandad  by  inserting  before  the  samlnnlon 
the  following:  **and,  to  aU  caaas.  makn  pay- 
.  mane  to  raclplanto  under  sud)  sgraamanto  to 
full,  subject  to  aadlt,  on*  or  before' the  tort 

•  day  of  tha  13-inonth  period  beginning  cin  tha  • 
daU  of  oomplation  of  such  ragnlraoMO^-  '  . 

(f)  MODIFICATJOWB  TO  BBSt  POUOY  DUO>  • 
'  nvn.— ^Section  0(j)  of  the  Small  Pnsinsia 
Act  (U  U.8.0. 63€(J»  to  amandad— 

(1)  la  paragraph  (2).  by  radeslgBatiag  mb- 
1  paragraphs  (A)  throogh  (H)  as  ctousm  (D 

-  throort^  (vlU),  rospaeUva^ 

(2)  by  radastgnatiag  paragraphs  O)  thiough 

'*  •  (7)  as  subparagraphs  (A)  thmogh  (O),  rtmao- 
.  tivaly;  ••  *  - 

(8)  by  Iniarting  haters  **Ths  Small  tositosss 
[.  Administration**  tha  following:  - 

-(1)  POLicr  DBUtcnvBS-— *•;  and  ■ :  irv. 

;  '.(4)tosddtogat,tha  aad  .thsfoUow1^uaw 
pnragraph:  ; 

•*(2)  MooiFicAT«Bcs./-Not  later  than  m 
;  days  after  tba'dato  of  anactmant  of  tha 
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What  HJt  4400  Would  Do 
L  EXTENSION  OF  SBIR  THROUGH  FT  2000 

Sec^on  3  of  the  bill  would  extend  the  SBIR  program  for  seven 
additional  years,  until  October  1, 2000.  The  Committee  chose  not  to 
make  the  program  permanent  because,  as  the  GAO  noted  in  its 
June  1989  report,  to  do  so  would  diminish  the  authority  of  Ccmgres- 
sional  Committees  in  the  oversi^t  process. 

n.  EXPANSION  OF  THE  SBIR  PROGRAM 

Section  4(b),  as  reported,  increases  the  percentage  of  particii»t> 
ing  federal  agencies  extramural  R&D  budgets  that  must  be  set 
aside  for  the  SBIR  program  from  1.25  percent  In  FY  1993  to  3  per¬ 
cent  in  FY  1997.  This  expansion  would  be  accomplished  gradu^y, 
through  an  increase  in  the  set-aside  of  .25  percent  in  1^  and  .5 
percent  in  each  of  the  three  following  years.  Based  on  current  ex¬ 
tramural  R&D  budgets,  this  expa^on  would  bring  the  total  pro¬ 
gram  funding  level  to  roughly  $1  billion. 

m.  INCREASED  EMPHASIS  ON  OOMMERCIALZZATION 

A.  Phase  I  evaluation 

Section  4(a)  would  require  that  phase  I  proposals  meet  a  mini¬ 
mum  standard  of  appearance  of  commercim  potential  before  they 
are  evaluated  on  the  basis  on  scientific  and  technical  merit  Cur¬ 
rent  law,  by  contrast  does  not  require  the  agencies  to  consider 
commercial  potential  in  evaluating  phase  1  proposals. 

This  change  would  have  the  effect  of  requiring  potential  SBIR 
applicants  to  think  through  the  commercial  potentim  of  their  pro¬ 
posed  projects  from  the  start  and  could  thereby  increase  the  proba¬ 
bility  of  successful  commercialization.  Empirical  evidence  in^cates 
that  the  probability  of  ultimate  commercial  success  of  an  R&D 
project  is  significantly  higher  when  the  innovating  company  begins 
thinking  aMut  commercial  potential  from  the  start  of  the  project 
(Mansfield,  1975). 

Of  course,  proposals  may  have  commercial  potential  in  either 
private  sector  markets  or  government  procurement  markets.  But 
the  Committee  intends  the  agencies  to  give  at  least  as  much  weight 
to  private-sector  commercial  potential  as  to  commercial  potential 
in  government  procurement  markets.  It  is  no  longer  sufficient  for 
mission-oriented  agencies  like  DoD  to  interpret  commercial  poten¬ 
tial  as  referring  solely  to  government  procurement.  The  primary 
purpose  of  the  legislative  changes  discussed  in  this  section  is  to  in¬ 
crease  private-sector  commercialization  of  SBIR  research. 

B.  Phase  n  evaluation 

Section  4(a)  also  requires  agencies  to  increase  the  weight  given  to 
commercial  potential  in  the  phase  n  evaluation  process.  Gurrent  " 
law  requires  the  agencies  to  consider  commercial  potential  tin  the 
form  of  a  phase  UI  follow-on  funding  commitment)  only  in  the 
event  that  two  competing  proposals  are  of  approximately  equal  sci¬ 
entific  and  technical  merit.  Under  H.R.  4400,  scientific  and  techni¬ 
cal  merit  and  feasibility  would  still  be  the  main  evaluation  criteria 
in  phase  II,  but  the  agency  would  have  to  consider  commerci^  po- 
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DEPARTMENT  OF  DEFENSE 
BALLISTIC  MISSILE  DEFENSE  ORGANIZATION 
WASHINGTON.  DC  20301-7100 


February  13,  1995 


MEMORANDUM  FOR  DIRECTOR,  CONTRACT  MANAGEMENT  DIRECTORATE, 
INSPECTOR  GENERAL 

SUBJECT:  Coinments  on  DoD  Inspector  General  Draft  Audit  Report  of 
Small  Business  Innovation  Research  (SBIR)  Program  at 
the  Ballistic  Missile  Defense  Organization  (Project 
No.  2CH-5031.03) ,  December  9,  1994 


The  Ballistic  Missile  Defense  Organization  (BMDO)  submits 
the  following  comments  on  the  subject  Draft  Audit  Report: 

a.  Part  II,  "Findings  and  Recommendations,"  Recom*- 
mendations  for  Corrective  Action  Number  2,  page  13.  This 
recommendation  stems  from  the  finding  that  the  BMDO  evaluation 
criteria  for  a  Phase  I  project  do  not  directly  mention  the 
commercial  potential  of  the  idea.  In  selecting  SBIR  projects, 

BMDO  has  been  consistent  in  considering  commercial  potential  (as 
required  by  the  DoD  "SBIR  Program  Policy  Letter"),  but  has  not 
been  consistent  in  documenting  its  consideration  of  commercial 
potential.  We  will  implement  the  Draft  Audit  Report  recommen¬ 
dation  by  adding  questions  regarding  commercial  potential  to  our 
review  process,  in  order  to  document  our  consideration  of 
commercial  potential  in  review  of  future  SBIR  Phase  I  proposals. 

b.  Part  II,  "Finding  and  Recommendations," 

Legislative  Requirements  for  Commercial  Potential,  page  10.  For 
the  following  reasons,  we  do  not  agree  with  the  finding  that  BMDO 
funded  SBIR  projects  without  satisfying  legislative  requirements: 

(1)  BMDO  follows  DoD  policy,  which  in  turn 
properly  defers  to  policy  directives  from  the  Small  Business 
Administration.  The  specific  issue  disputed  by  DoDIG  is  whether 
Congress  requires  that  ideas  being  considered  for  Phase  I  funding 
must  already  have  commercial  funding  commitments  for  Phase  II. 

The  Draft  Audit  Report  maintains  that  prior  Phase  II  funding 
commitments  are  a  statutory  requirement;  the  Small  Business 
Administration  (SBA)  "SBIR  Program  Policy  Directive"  dated 
January  26,  1993,  disagrees. 

The  governing  statute,  15  U.S.C.  section  638,  directs  the 
SBA  to  issue  policy  directives  for  the  general  conduct  of  SBIR 
programs  within  the  Federal  Government,  section  638(j)(l).  The 
SBA  is  to  provide  for  standardized  SBIR  solicitations  and  a 
standardized  funding  process,  section  638(j)(l)(A)  and  (B) . 

Though  BMDO  unilaterally  receives  and  evaluates  SBIR  proposals  and 
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selects  awardees,  section  638(g)(4)  and  (5),  the  SBA  is 
authorized  to  independently  monitor  the  operation  of  the  SBIR 
program  within  all  participating  federal  agencies,  section 
638(b) (6)  . 

The  Draft  Audit  Report  expressly  acknowledges  that  DoD  and 
BMDO  follow  the  SBA  policy  directives.  Because  the  SBA  is  the 
agency  charged  by  Congress  to  prescribe  Government-wide  policies 
and  to  oversee  the  SBIR  program  operation  in  all  agencies,  it  is 
a  legislative  recpirement  for  BMDO  to  follow  the  SBA's  "SBIR 
Program  Policy  Directive"  since  it  is  not  inconsistent  with  the 
law. 

(2)  BMDO  has  followed  what  it  understands  to  be  the 
intent  of  Congress,  correctly  implemented  by  the  SBA.  The 
statute  at  issue,  15  U.S.C.,  section  638(e)(4),  as  amended  in 
1992  by  Public  liaw  102-564,  provides  in  pertinent  part: 

the  term  "Small  Business  Innovation  Research 
Program"  or  ''SBIR"  means  a  program  under 
which  a  portion  of  a  federal  agency's 
research  or  research  and  development  effort 
is  reserved  for  award  to  small  business 
concerns  through  a  uniform  process  having — 

(A)  a  first  phase  for  determining,  insofar  as 
possible,  the  scientific  and  technical  merit  and 
feasibility  of  ideas  that  appear  to  have 
commercial  potential,  as  described  in  subparagraph 

(B)  (ii)  submitted  pursuant  to  SBIR  program 
solicitations  [emphasis  added]; 

(B)  a  second  phase. . .considering,  among  other 
things,  the  proposal's  commercial  potential, 
as  evidenced  by — 


(ii)  the  existence  of  second  phase 
funding  commitments  from  private  sector 
or  non-SBIR  funding  sources [ . ] 

First,  the  words  "as  described  in  subparagraph  (B)(ii)"  do 
not  have  the  clear  meaning  attributed  to  them  by  DoDIG.  These 
words  do  not  fit  their  context  in  subparagraph  (A)  and  add 
ambiguity  rather  than  clarity  to  the  statute.  To  interpret  them, 
we  look  to  the  unambiguous  language  of  subparagraph  (A) ,  which 
requires  only  apparent  commercial  potential  for  Phase  I  projects. 
Actual  evidence  of  commercial  potential  is  not  required  until 
Phase  II.  We  interpret  the  quoted  words  consistent  with  this 
overall  statutory  scheme,  i. e. .  a  Phase  I  project  must  have  the 
potential  of  second  phase  funding  commitments  "as  described  in 
subparagraph  (B)(ii)." 
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Second,  DoDIG  ignores  the  legislative  history-  House  Report 
102-554,  page  21,  explains  that  the  purpose  of  the  amendments  to 
section  638(e)(4)  was  to  require  that: 

phase  I  proposals  meet  a  minimum  standard  _q£ 
appearance  of  commercial  potential  before 
they  are  evaluated  on  the  basis  of  scientific 
and  technical  merit-  Current  law,  by 
contrast,  does  not  require  the  agencies  to 
consider  commercial  potential  in  evaluating 
the  proposals.  This  change  would  have  the 
effect  of  requiring  potential  SBIR  applicants 
to  think  through  the  commercial  potential  of 
their  proposed  projects  from  the 
start. .. [emphasis  added] - 

The  congressional  intent  was  to  require  "thinking  through"  an 
idea's  commercial  potential.  There  is  no  mention  of 
requirement  to  secure  actual  funding  commitments  at  the  ^ 

stage.  Such  a  major  change  from  the  prior  law  surely  would  have 
been  mentioned  if  it  had  been  intended. 

Third,  the  statutory  construction  proposed  by  DoDIG  is 
impractical.  The  purpose  of  Phase  I  is  to  consider  ideas.  The 
scientific  and  technical  proposals  presented  to  BMDO  for  Phase  I 
consideration  are  highly  innovative,  and  to  expect  funding 
commitments  at  the  idea  stage  is  unrealistic - 

Fourth,  it  is  indisputable  that  Congress,  in  enacting  Public 
Law  102-564,  intended  to  expand  the  SBIR  program.  See  section 
102(b).  The  language  at  issue,  at  least  if  read  in  the  narrow 
way  proposed  by  DoDIG,  would  greatly  shrink  the  program.  For 
that  and  other  reasons,  the  SBA,  the  agency  that  monitored  the 
progress  of  the  legislation  most  closely,  has  apparently 
concluded  that  the  wording  resulted  from  a  typographical  error 
that  went  uncorrected  in  the  end-of-session  rush  to  adjournment 
of  the  102nd  Congress.  We  agree  and  urge  DoDIG  to  accept  this 
explanation  as  the  most  reasonable  one  under  the  circumstances. 

(3)  The  Draft  Audit  Report  focuses  on  a  narrow  and 
dubious  legal  point  and  does  not  consider  the  success  of  the  BMDO 
SBIR  program. 

A  helpful  report  might  have  focused  on  constructive 
suggestions  to  improve  the  operations  and  effectiveness  of  the 
SBIR  program  at  BMDO.  The  report  makes  no  such  suggestions. 

DoDIG  ignores  BMDO's  record  of  successful  commercialization  of 
SBIR  projects.  For  example,  during  1993,  nine  of  BMDO's  SBIR 
companies  issued  public  stock  offerings,  which  raised  more  than 
$100  million  in  capital  from  private  investors.  Projects 
receiving  BMDO  Phase  II  funding  over  the  last  two  years  have 
raised,  or  will  raise  as  a  condition  of  their  funding. 
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$20  million  in  private  capital.  Our  average  Phase  II  recipient 
expands  its  work  force  by  nearly  50  percent.  A  White  House 
spokesman  last  year  identified  the  BMDO  SBIR  program  as  a  model. 

In  Public  Law  102-564,  Congress  declared  that  SBIR 
participants  have  been  of  great  importance  to  the  national 
defense,  as  well  as  being  some  of  the  most  competent  and  cost- 
effective  providers  of  innovative,  high-quality  research  and 
development  (see  section  102(a)).  Yet  the  narrow  and,  in  our 
view,  incorrect  legal  construction  urged  by  DoDIG  would  foreclose 
participation  in  the  SBIR  program  to  many  that  Congress  clearly 
intends  to  assist,  and  ultimately  limit  their  contributions  to 
the  national  defense. 

In  sum,  it  is  our  assessment  that  both  BMDO  and  the  DoD  have 
fully  followed  the  legislative  requirements  and  the  intent  of 
Congress  in  administering  the  SBIR  program. 


%Lsi-i.O-ksQ 

mSjeom  R.  O’NEILL 
Lieutenant  General,  USA 
Director 
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